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HIGH 5 C

Tracking f5 secondary education in the United
States. More than 80 percant of all student attend
high schools that track. and mast others atiend
specialized schools (such as vocational ar elre
schools) where the whale school is a singie track.
Maore high school students exparience tracking
than nearly any other educational charactaristic —
more than expericnce physics lab or a school Rurse
or a fully coertified teaching staff. Mare students
attend tracked high schools than can read or write,

What is "tracking?” A term seldom used by
educators, it refers to the “differentiated courses
of study™ offered to high school students. These
usually include a college, a business, a veocatianal,
and a general track. Formally or informally, tracks
are divided into “high™ and “low,” “hanars” and

“non-henors,” or occupation-specitic {mechanics,
hairdressing, sub-tracks. (Vacational
tracks are often located in separate schools.) The

slectrigal}

system’s central feature 15 requiring or forbiiding

certain courses 1o students in each track. Electives

and the number of credits required for graduation
usually differ. Officially or unoificially, courses
required in several tracks (such as English! are

offered in separate sections that draw students
from single iracks. Academic grades or class

rankings are adjusted (oten officially) an the basis
of track assignment. Lowest track students earning
straight A’s may have the same ciass rank as D
students from the highast track

understangd

Lawyers can  bhest

talking to students and parents and examining

tracking by

schoal dacuments sueh as curriculum guides, ruleg
for establishing class standing, rules and request
forms for transfers hetween tracks," and lists of
prerequisites for courses, The three characteristics
of the systern which emerge are (1) that tracking
creates a hierarchy of social and educational
standing not based on marit; (2) that the system
ratifies sorial caste standings and reinforces social
stereotypes; ard (3) that it reduces most students”
educational apportunities, but opens virtually no
new jeb pos:ibilities,

Educstions? Hierarehry

The practice of weighting grade point values
ditferently for different tracks in computing class
rank is virtually uncantravertable proof that tracks
are not "separate but equal” educations, or
alternative paths to different kinds of quality
education, General track studants take fewer hours
of class instruction than college track students do
and have fewer options available when they
graduste. Movament within the system iz usually

KINGC

e

i ona direction — down. Aisignments to lower

tracks often result from academic failure: students

must often choose to repeat a yesr or course or
transfer 1o a lower track withoot lasing cred-t,
“Long” falls (from the college track, say. to the
general) are common. Bur the few students who
rise to a higher track never move mors than a
single rung up the ladder (fram the qeneral track,
say, to lower business.)

The most dangerous aspeet of this hwerarchy 15
that nor based oen ability. Official schonl
fdocuments standarcls  far

it s
Rever set test score
assignment to a course of study. Imwleed, they
often state that the choice of a track is valuntary

While higher track students have higher test sonte
[

M

— on the average, there 15 always considerabie
.-n i

averlap betwesn ane track’s lowest “scorers’” d

the highest “"scorers” in the track below.

i-emrnring One's Place

To assume that tracking reflects 1Q test scores
or other measures of ability misunderstands its
purnoase. Social stabiiity rests nat an persons being
assigned their “rightful” social positions, bui on
people coming to aceept as “rightful” the position
éssigned them, This explains why tracking
assianments always appear to be chietly a matter
of %FEE choice. Meanwhile, every aspect of the
system gives students a “‘consistent” picture of
themseives that will them to certain
“choices.” Previous electives or hobbies “show’
that certain students really do not want to go 1o

lead

wllege. And because tracking ensures that
students spend their time with “others like

themselves,”” students scon believe that leaving

their place means abandoning friends to join a

group that never did like people like them, '
The subtle social molding behind the myth of

voluntariness explains these facts: voeational
education is very popular with non-honors

students, who view college track courses as really
boring. Poor parents whose children (even with
high achievernent scores) do not go to college
insist it is wrong to push students into academics
when they want to be mechanics. {These students
will probably pump gas — at best.} Girls insist they
want typing, so they can get jobs. In short, the
system’s purpose is to convince students that
differences exist, and that they are one “kind of
person’’ rather than another,

Above 2all, tracks reflect racial,
tgkuszl, and sconomic groups. Studsnts “'fing”
their own "identities,” ard learn to think of
themzelves and others in txoad social cetegories.

linguistie,
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Track compositions reflect the social disparage-
mant of biacks, non-English speakers, women and
the poor, While tracks do not creats castes, they
ratity society’s rankings and instill parts of social
stereotypes (smart and dumb, woman's job and
man’s job, competent and incapable, college
hound and atherwise) By learning apart, st_udenwts
learn 10 tell one another apart. They learn the
sterentypes that tear the nation apart. This system
fe cardinal reality within which high school
students are emeshad.

. Tickets to College
Another long-range effact of tracking is that it
determines who attends four-yvear degrée-graming
colleges. College admitsions require that students
have pursued an academic course of study, have
taken courses normally available only to college-

track stizdents, submit grade averages or class ranks
adjusted for track assignment, and take achieve
ment  tests loaded with academic materials.
Teachers’ recommendations and guidance counse-
lors’ suggestions also play a large part in applying
to or being accepted at college. So does a student’s
sense of himself as a college or non-collegz ""type.”
In shaort, tracking determines chances for a college
deyree, today's best ticket to status, income and
poiwer.

Tracking, surprisingly, has /ittle effect on which
jobs non-callege students get after school. With
rmore than 40,000 jobs listed in the Dictionary of
Oceupational Titles, the mast elaborate tr’aékiﬁg
system only provides a few dozen tracks. Few
hUSfﬁESSIﬁEﬁ; accept educators’ character judg-
meénts as better than their own. Except for the
racial, linguistic, sexual, and economic ﬁeregtyﬁeg
shared by employers and schools, most non-callege
students receive a second chance at life when thév’
leave school, {although they do not know that at
the time),

The extent to which student's post-schoal
occupstions or earnings parailel their track
assignments results from employers using the same
stereotypes the tracking system raﬁfies, not
bacause tracking creates differences. Some stu-
dents also choose tracks because of jobs they
know are open to them. If their older brothers are
plumbers and can get them into the union, they
take plumbing in high school to avoid boring
academic slogging.

_ Tha National Educational Product

The reason why this discussion has focused on
high school tracking, rather than earlier forms, is
simple. Following young children through schoal,
one canfronts a confusing array of apparently
splendid and humane classification practices. Each
step in the reification of student differences is
small and subtle, hard to find, and harder stili 1o
fault. The system ends in secondary school with a
few brutal partitions in the dastinies of children:
college or none, management or labor, a3 'man’s
job’” ar a "woman's job.” The tracking system
simplifies human differences into a few divisions
among children that are necessary 1o renew the
nation’s c¢lass structure. It makes crude and
incorrect classificatory stereotypes (black and
white, smart and dumb) seermn part of a natural
order. Only by viewing the end of the tracking
system, where the national educational product
emaearges, neatly packaged into different bundies aof
human destinies, can one clearly see its purpose
and power,

The aoisproportionately small numbers of poor
and bilack children who go to college are directly
attribLtable to this system. It also teaches
rnon-eécllege students to accept their “places in
life’’ and to employ cultural stereotypes. {f, being
poor or black ar female, they end up right where
they seemed to be heading in high school, that
seerns only natural. People will find their places, if
they really try — especially with schools there to
help them every step of the way.
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CLASSIFICATION PRA

[

A LAWYER'S GUIDE TO SCHOOLS

[ o
i

ty Paul R, Dimasd

All sehools sort and lsbel children. Most
assign them, usually on the basis of age. to grades
K-12; ar vear’s end, some are pramated while
others labeled “slow'' and held back., Even
wefore eateriag schoal, some children are labeled

are

unprépared, or not mentally  old enouqh, and
prevented fram beginning. Others, afrer entering
schoo., are janeled “uneducable and untrainable”

from all public educational oopor.
tunity. Some children are calleg “disruplive” or
and banished from school for
Others are calied "'dis-
tirbed” or 'retarded,” and assigned to special

and exclue

Uinsubordinate’”
varying lengths af fime,

classes, Bome  are labeled “fast-learners” and
placed in “academic’ tracks; “slow' learners are
piaced in classes which affer a watered-down

education or a glorified babvy-sitting service. Sort-
ing also takes place within each classroom: teach-
ers do give different children different grades. And
children are counseled to take a curriculum or
degree suited to their “capacities,” like vocational
education, college prep, hanors, or general, Dispro-
portionately, girls are assigned to advanced art or
homemaking, boys to advanced math or shop; rich
children to college prep, poor children to vocatian-
al; black children to general, white children to

These school classification decisions are im.
portant. Children who are never permitted to enter
elementary school can hardly secure 3 high ichool
diploma; students who are riot permitted to take
the minimum number and kind of courses required
for college admission can hardly secure a college
diploma: students labeled “retarded” are likely to
be viewed as “dumb’* ever after; children in the
college prep and honors pragrams are usually
viewed as superior; children in other tracks, less
than adequate. As the preceding article explained,
the primary sffects of most comprehensive track-
ing schemes are clear: they maximize the stigma to
children in “bottom" tracks and minimize chil-
dren’s expasure to their own diversity and funda-
mental similarity. They also dictate who wil| not
go to coilege and who will get the worse paying
jobs. Worse vyet, the school classitication system
ften operates 1o perpetuate ang confirm racial,
sex, and class distinctions and castes in our
society. Until the system of school classification is
effectively challenged, the myth of the demo-
cratic, public, “eomman’ school will perpetuate

[

the failure of our schools, and S0CIELY, 1O serve all
chiidren, :

The term “classification” is used to suggest o
lawvyer's basic approach to any grouping decision.
it is subject to constitutional analysis under hath

the zqual protection and dve process ol 5 4% 10

legitimacy, effect, und process. I+ addition. how
ever, thore may alse he

Visions,

Aale consitutiona! oo

statutes, and  reguiations with  wnich
schoolmen rmust comply o classifving cralifren,
Many states, for example, reiire that aii chitldren
be given an educationgl appartunity At pubihe
expense. This does nat suggest that school clasaih
cations are inherently repugnant nor generally
urlawful it it does moan that almast uny school
classiticar . decision can be danilyzed by rradi
tional constitutional principles and the interpreta.
tion of diverse state law. What follows 15 our
attempt to suggest how this analysis can be made
and applied to challenge present systems of schoo!

classification.

|, The Legal Framework

The general framework of legal analysis is
relatively straightforward. For purposes of sub-
stantive rights, equal protection and state law
suggest that certain classifications are either con-
stitﬁtigﬁaliy suspect or simply unlawful.! When-
ever education is viewed as a “fundamental inter-
est” like travel® or \R:it,iﬁg,J ary school classifica-
tion arguably is subject to closer judicial scrutiny
than merely a search for a rational relationship to
a legitimate purpose.® As a result, the burden
shifts to school officials to justify (provs) most of
their practices as necessary to promote a compel-
ling interest. Given the senselessness of many
school classification practices — or their adverse
effect or the absence of any effect — most
schoolmen cannot prove the waorth of their classifi-
cations.® And even if courts in an era of judicial
restraint will not require schoolmen to justify
every classification, they may require proof of the
necessity of a classiticatian that undeniably in-
volves total exclusion from all public education.?
In states where state law guarantees a free public
education to every chiid (and many states do},
exclusion from al// school opportunity is simply
untawful.”

Wherever classification has the effeet of
systematically and disproportionately singling out
a minority group of a particular race or natianal
origin for exclusion, placement in special educa-
tion classes or the bottorm tracks, it may be a
"suspect classification,”® or a violation of Title VI



ity Act? land contracss
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eniered inio thereunsder oy state and local seheol
authories rot to =0 decnminate).!” In such
arrrurstances, schoo! suthuntes often will not be
abic te Lear e tepeden of justifying the adverse
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de grrments are mrDhlhxlEd
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Somz clas:ifications can also be challenged
onaily rziated to a legitimate state

4 ot a3

purpese. {Inn esampie i assigning students o

tioral ediration proararms or general tracks
which trair them for jobs which no longer exist or
which duniieate ¢ Aag whish is requircd in any

ch "edurarion” amply provides ne com-

event, oz

petitve advaniage nar skl to those who undergo

the schocl program compared 1 those who do
not Anather o

tional conarrunity. Becauie the only asserted siate

mipie 13 exclusion from all educa-

purpoese i schooling s some lorm of edu::atif:m for
the child, excluding the child fiom school elimin-
ates the stale’s fagitirnate interest,

Finally, many state constitutions which re-
quire "eommon’’ schools suggest that the primary
DuUrROsE rrf school is the development of 'good
citizens"'> The premise of the “common’’ school
is to bring children together to share experiences
and be oxposed to, f not acceni, each other's
diversity. The premise of “citizenship building”
provisions in state constitutions'® is similar: the
children should learn about each other from each
ether, about their differences, complexity, variety,
and similarities in character, bolief, and skills.
These goals may seem trite and naive in 1972, but
they may remsin the goals and pUFpthéS! which
some state laws reguire schools to carry out. Most
: ve tracking schemes fundamentally
subvert these “non-academic™ goals. In theory,
tracking reprasents an “‘academic” goal, an at-
tempt to keep children’s learning from being
hindered through association with others of differ-
ent abilities and lrarning backagrounds; in practice,
tracking maximizes stigma and minimizes in-schoal
contact between childien of .diverse races, social
classes, sexes, ahilities, and backgrounds. in sum,
comprehensive tracking may be so in conflict with

the expiif t au thorlty and "non-academic” Dur—

lﬂt::a! bﬁ?!ﬁi as tr:r br u/rr: vires. If 30, gchmjls Iack
fhoe e R to track children between classes.’
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Legitimate procadures. In most classitication
decisions, regardless of the merit and success of
the challenge to the classification itseit, the pro-
cass by which ciassifications are made may e
attacked. Fven if school administrators are unwill-
ing to limit thair prerogative to make a given type
of classification (and courts are unwilling to
interverie), the rlghf to fairness in the process of
making each individual decision may be accepred
by the schoclman (or required by the judge). The
principle is that defore any child is stigrmatized by
public autharity,'? or denied any impartant pob-
lic good,'” he is entitled to some mimmal farr
procedure in the deaision-making process.

There is growing agreement thal a child has a
right to a prior hearing by scoosl authorities
before he is excluded®® trom schao! far any
reason.?! The scope of the hearing, howaver, is
not entirely clear; but depending on the exact
circumstaneas it may inslude most of the guaran:
tees set farth in Goldberg v. Kally, 397 U.S 254
(1970Q) ({hearing before termination of welfare
benefits).2? In two other cases, movament toward
use of an independent hearing examiner, n the
form of a court-appointed master, was realized.??
A “hearing,” in the context of many school
classifications, should alse include a full, and
independeni, educatiopal and medical evaluation
of the child.?®

A szcond issue is the type of school classifi-
cation to which a right o a hearing should attach.
Several cases have held that hearing rights apply
pefore assignment o any  ‘“special’”’ education
program.*® In PA.R.C. v. Commonwesith of
Pennsylvania, 334 F. Supp. 1257 (E. D. Pa.
1971}, the Court held that notice and hearing
must be accordad any allegedly mentally retarded
child recommended for any fundamental change in
educational status, The constitutional theory of this
case (if not the actual holding) is applicable to
any significant change in educational status, to
assignment to any class or program other than the
regular college prepatory?® transition through
elementary and SEEDﬁdar‘y Educ.aticjﬁ: if a funda-
mental public good, | is to be
provided by public szhgé! EfflCiE!E in different
quantities to different students, and especially
where any stigma attaches to this classification, a
full dose of process should be due. Similarly, the
test instruments used and school testers making a
particular classification, or use of tests to a.sign.
chiidren, are subject to attack as being fundamen-
tally unfair.®”? Finally, as the purpose of any
classification is to benefit the child, a fair pro-
eedura requires that initial assignments he periodi-
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aally reviewed to determine therr effectiveness:
then can the child be reéassigned to an “appropri-

te” program to make the purpose of classification
real. Once again, however, the cases invalving total
exclusion and assignment to special education
classes are the most winnable simply because they
invalve the clearest deprivation of “regular”school-
ing and stigrmatizaticn of the child as an education-
al outcast.”® But the theories developed in these
cases can be used as a spungboard to attach due
process righis to the entire system of comprehen-
sive trarking so prevalent in American schools.

I school classification decisions two other
types of quasi-"procedural’” guaraniees may also
attach, The first is “arior notice” in the seise of
an understandable standard, a standard which is
neither so overbroad that it includes constitution-
ally protected freedoms nor so vague that it fails
to inform the student what specific conduct s
proscribed.?® A similar requirement is that ascer-
tainable standarcs’ exist for all school classifica:
tion decisions. The distribution of labels and
diverse education assignments cannat be allowed
to rest on arbitrary administrative 1“|z—‘1tm or a
family’s political influence. If waiting lists are
permitted at all for entry in special education
programs,® ' for example, there should be stan-
dards for admission that are ascertainable and fair,
e.g.. specific need, lottery, or length of wait,3?
This "ascertainable standards™ test might also
apply to effective exclusions from diversa special-
ized programs which in many districts are in
theory voluntary: school authorities then would be
prevented from arbitrarily limiting the choices of
students merely because a unique program was
crowded or located in a particular school 23

Cases and Materials Available in the
“Classification Packet.'*??

The case materials, which include com-
plaints, briefs, affidavits, unreported opinione,
stipulated agreernents, and consent decrees, are
arraﬁged primarily by tvpe of SChﬁQl classificatian
merlap these rathér arbztrary ::ategcjrngsg ErlEfS on
exclusion of retarded children, for example, may
have considerable relevance to assignriant to spe-
cial edueation classes; and briefs on prior hearings
for exclusion may relate to prior hearings for any
educational assignments.

Exclusion. The first materials, on exlusion of
children from all publicly supported educational
opportunity, present the clearest and most griey.
ous wrong, and reprasent the most likaly winner in
court. Pennsylvania Association of Retarded Chil-
dren v, Commonwealth of Pennsylvania, 334
F. Supp. 1257 (E.D. Pa 1971) involves a statewide
attack on the exclusion of children from all
schooling because of their asserted retardation.
The suit seeks the provision af some publicly
supported educational opportunity for every child,
regardless of severity of retardation, under the
aqual protection clause. It also asks, under the due
process clause, for an appropriate educational
opportunity for every child through a priar hear-
ing procedure. The hearing procedures :nvalve
notice, independent evaluation, hearing befare a
designee of the Secretary of Education, right to
counsel, and appeal to a court-appointed master,
There is a presumption that regular classroom
attendanc i appropriate, and school authorities
must prove that any other educational status ie
appropriate, The full range of school, community,
regional, statewide, and private services may be
considered in determining what program is appro-
priate for placement at public expense; and period-
ic review of educational placement is required. The
question of whether the hearing procedures (and
substantive rights) apply to the multiply handi-
capped, the physically handicapped, or any child
removed from a regular class for any reason
remains unsettled. (The coverage of the garing
procedure will be tested to determine its scope in
this regard.) In any event, because many of the
labels applied to children to justify actions are
either arbitrary or interchangeable, the intent of
the court’s order will be frustrated unless the
coverage of the hearing procedure is very broad.
Children are excluded or placed in “lower” tracks
for all variety of reasons and labels. Changing the
name of the game should not alter the basic
ground rules. (In Association for Mentally il
Children v. Greenblart, C.A. No, 71-3074- (D.
Mass.) a similar suit has recently been filed on
behalf of the excluded children who have been
classified as emotionally disturbed in Massachu-
satts.)
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(D.D.C) atiacks the practice of exclusion directly

by using similar constitutional theory on behiali of
the class of a/f children excluded from schaol for

any reason. The name plantiffs include a range of
handicaps and usserted disciphnary problems. The
suit avaids labieis, however, and treats the class of
axcluded children as g untt, Local law claims far
poth the substantive night o education and pro-
cadural quarantess are inclinded, as are additional
sopstitutional “void for vagueness”  arguments
The reredy souqht o similar to the LA R .C. suit
The case 3 prasently i trial; prelimmany relief has

to name  planuffs and g final

d

been grantag

pecisicn af satlema s axpectad with rehef to be

#-13 sehoot vear,

0 Wolf v. Leguiature of the Staee of Utsh,
Civ. No. 182846 'Thira District Court, Salt Lake
Caunty, Utah} (Jan, 1069), a state nal eourt

iterpratad  he Utsh Constitution and laws as

eitective tor the 1597

guaramaeging eévery child an educational opportun-
ity within the public school system. tn Joh# Doe
v. Board of School Directors, Milwaukee, Wiscon-
sin (Milwaukee County Cucuit Court) {Aprit 13,
1970}, a Wisconsinn state trial court judge acted on
similar grounds to reguire the immediate place:
ment ot children on waiting lists for special classes.

in Mariega v. Bd. of School Cirecrors of

Milaavkee, C.A. No. 70-C-8 (E.D. Wis.). a federal’

court, by consent agreement, required schoo!
authorities to provide a prioi hearing before
exclusian of any children for alleged “medical
reasons.”” in Perry v, Grenada Municipal School
Districe, 300 F. Supp. 748 (N.D. Miss. 1969), and
Orcdway v. Hargraves, 323 F. Supp. 1156 (D. Mass
1971}, tederal judges ordered school authorities to
rainstate pregnant students in regular school pro-
grams; in effect, both courts held that the woman's
interest in education was more important than the
school authorities” reasons for exclusior, In Hosier
v. Evans, 314 F. Supp. 316G (D. St. Groix 1970},
a federal judge made a similar ruling on behalf of
resident aliuns, ;

in LeBanks v. Spoars, C.A. No. 71-28897
{E.1). La)), plaintiffs are attacking the exclusion of
retarded children from all educational opportun-
ity, much as inP.4.R.C, except that allegations of
racial discrimination and sunstantially adverse dis-

™3

propoftionate racial effect on black children are
also included. In Givens v, Poe, C.A. No. 2615
{(W.D. N.C.}, a traditional “due pracess’ student
rights claim is buttressed by an underlying racial
classification mnscfar as black children are disad-
vantagled by substanually disproportionate disci-
pline in a newly desegregated school. .
Q
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In each of these cases the triggering intesest
ot stake is deprivation of all edtcational apportun:
ity; but several of the suis also turn (o the
question of a decent procedure and fairer system
of classification for all children throughout the
schools in specifying a complete remedy. :

Assignment to Speecial Education Programs
Assignment 1o special educanion  tracks often
places 2 stigma of inferionty on the child and
telegates him to 4 demanstrably tenar school
program, and a lower chance of receiving a high
school diplema or even gaiing seif-sutficiongy in
adult lite. Many of the speaial edueatian programs
are burial grounds for students, many parents,
therefore, want the rchildren kept aut of these
classes (or would if they understood what special
education all tao often is abour) ar demand that
special classes mike good the promise of specal
benefit to the child, Argumants based on bath due
pracess and race or language dissriminapnn ain be
supported by facts and by constitutional theary
In many schools, moreover, such assignments can
be made only by consent: under these crrcum-
stances a full and independent evaluation and
hearing rmust be given 1f the tamily’s chows 15 10
be exercised in a meamingful way,

In Stewert v. Phillips, C.A. No. 2615 (D.
Mass.), allegations of racial disenimination (based
on disproportionate assignment of black children,
larguage difficulties, test bias), inadequacy of
evaluation and school testers, and other violations
‘af procedural rights were made. A federal judge
denied a motion 1o dismiss, primarily on the
ground that such assignments constituted stigmati-
zation of the child by public authority which,
under Wisconsin v. Constantineau 400 U.5. 433
requires a prior hearing.'® Subsequently, new
statewide regulations on both substantive and
pracedural rights for placement of allegedly retard-
ed children were adopted. The regulations call for
a full prior evaluation, the elimination of the use
of labels insofar as possible, integration into
regular classrooms insofar as possible, and an

tion for all chiidren,

In Diana v. California State Board of Educa-
tior, C.A.'No, C-70 37 RFP (N.D. Cal.) (Feb. 3,
1970), and Guedalupe Organizacion v. Tempe
Elmmentary Schoof District No. 3. No. Civ 71-435
Phx. (D. Ariz.), plaintiffs attacked the dispropor-
tionate placement of non-English speaking chil-
dren (Spanish and Yagui indian) in special educa-
tion classes on the basis of English language tests
administered hy English-speaking testers. [iana
resuited in a consent decree requiring the develop:
mant of tests normed solc'y by the Spanish-speak-
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ing test pupulation (the rguivalent of proportion-
ate placement); the Tempe case has survived a
mation to dismiss. The remaining issue, ol eourse,
is whether hilingual instrustisn will be provided
the children so that they will be able to under-
stand and laarn “equally’”’ with English-speaking
children whan it is accepted that minority children
should ba in regular” education programs in
proportinnate aumbers, "

In Covarrubias v. San Divgo Unified Scheol
Districe, C.A. No. 70-394-T (5.0, Cal.), a similar
claim w25 mads, but the suit attempted to protect
the rights ol black as weil as Sp;ifh,hﬁf)éﬁklng
pumls, And in Larry P. v. Ries, C.A. Nao.
C71:2270 (N.D. Cal.}, a sutt has been brought on
behalf of black children who are disproportionate-
ly Izbeled retarded and assigned to special eduea-
tion classes. The specific allegations include bias in
the tests and testers hased on language and culture
differensials. failure t use the iower cut-off point
{recommended by the test-maker) for labeling and
assignmenit to classes for the mentally retarded,
and the harm and stigma resuiting from the
classification,

T'As in most of the other cases discusced
above, independent retesting of the plaintiffs
shaweﬂ that thE schacl erred in eualuatmn the
and there is a Iarge .,.ue.lap in ’LES[Ed _al_uhties and
potential of chiidren in various "educational”
tracks and progranis. In such circumstances, plain-
tiffs” claims of wrong are ditficult to deny, but
ramedy remains a problem beyond better proce-
dures for all school classification: coughly propor-
tionate representation by race in special education
classes, or shrinking the total numbers in special
education classes, may cnly place poor, black,
Spanish-speaking and other minority children dis-
proportionately’ in the general degree program.
That is, of course, an improvement. But a full
remedy requires at least tat minarities also be
represented proportionately, for example, in teck-
nical, academic, and honors programs.

MNon-English Speakers

The issue rermains, therefore, what can be
done to attack other schoo/ classification prac-
ticeg. The answers, unfortunately, are not readily
apparent nor winning in court,

Lau v. Niehels, No. 26, 155 (9th Cir.) is an
attempt to promote some affirmative programs for
those whose native tongue is other than English so
that they may have the opportunity to profit as
meaningfully from school as the rest. Lau lost at

the trial court fevel and has been reposing on
appeal in the Ninth Circuit for eighteen months.
The case is based on federal and staie law
arguments about effective descrrmination on the
basis of natianzl origin or race, HEW. firsuant to
Title VI of the Civil Rights Act, has dttempted 1o
force the sam: sffirmative obligation” an ool
school districte o pravide 3 meaningfui education-
al apportuniy to children whuse primary Lruage
Is other than English a5 consideration for all
fedaral  education aid. This may  cregre the
prospect of eventual private enfarcement of such

contacts undar a third party menehumy thoory,

Tracking Practices

But comprenensive tracking alsa isolates the
poar and bilack disproportionately in lower tracks,
An HEW-commissianed study team recently eon-
cluded that the only educationally legitimate type
of classroom grouping practice was on a subjeet by
subject basis with separate evaluastions of eseh
type <kill* 7 Yet, in fact, tracking by educanona
slétus across the board is the mast COMITIIN
praciice. In several cases involving formerly dual
schools, courts have grappled wnrh comprehensive
tracking s:hemes and testing.’® The judgments
and analysas of the issues have not been uniform,
but in the Fifth Circuit, at least, “abhility group-
ing,”" except on a proportionar basis, mis1 he
ESChEWFd by newly desegregated schools, at 10.st
for “several years.?? |n Simpking v. Consaliii,fog
Schaal District of Aiten County, C.A. Na. 71-734
(D. 5.C.) {August, 1971), hawever, a district judge
in South Caralina on a mation for prelim:nary
relief reached the opposite conelusion, finding
tracking beneficial for all the children and teachers
despite its obvious segregati«e effects on classroom
cnmm;mmﬁs

" in the “North” the analysis of tracking
generally, where there are racial effects, should hs .
the same as used in exclusion or assignment to
mﬁal Edui‘stil}ﬁ classgs it sha:uld cnnstitutg ]
;udges may not bg ag mav&d t:y either due process
or equal protection arguments. Yet proof is
available that tracking, insafar as it disproportion-
ately closes the door to college for the poor and
blacks, is terribly impartant to post-school incom-
and jobs; that tracking creates stigma and beliefs
ahout which chidren are superior and which ara
infarior; and that most tracking systems in other
Tewects are simply unrelated to any legitimate

\?acjucstigﬁal purpose or preparation for jobs.?!
‘T

he issue remains whather courts’ traditionsi

Jdeference to school discretion will prevail over



E

such a racially discriminatory and baseless pattern
of school classification. The outcome in the courts
is by no means settled. This suggests that resort to
the political procass in many instances will be the
forura of first and last resort.

Yet the remedy for such a broad racial
attack on tracking is not fully clear. Roughly
proportional grouping by race in each track or
“total elimination” of tracking seem the primary
alternatives; each appears less onerous, Individual
chaice is also a possibility, but in theor  many
comprehensive tracking svsiems already operate
on that premise arid the results and practices in
fact are little different from compulsory, segregat-
ed assignmants. Counseling, teacher recommenda-
tions, testing, lahsling, and different educational
programs - iracking — seem the rule in American
education. And even if, as in Washington, D.C.,
and Detroit, formal systems of tracking are *‘abol-
ished,” they are often replaced by duplicate
systems of an informal nature, Even if children are
nlaced in the same classroom on a random basis,
they may just be passed through the same classifi-
cation process by the individual teacher ® 2

That suggests an additicnal approach — a
process of critical analysis of tracking decisions as
they affect individuals-and the efficacy of the
entire system of classification, Because the pur-
pose of education is to benefit the child, it is not
asking too much to require schools to evaluate the
penefit of -their specific educational assignments,
the effectiveness of their grouping methads, and
the availability of alternative approaches’’ to
_education programs, That might help insure that
children who are “‘misclassified,” or whose educa-
tional program is failing to benefit them, will be
“reclassified”” and given a more appropriate educa-
tional program, Given the importance of school
classification, we can hope and argue and demand
that procedural due process requirgs that much.

Q -
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Corsumwrism in Education
The key to any ultimate reform in the
present system of American education, therefore,
may be awakening the consumers of education

sorvices to the real facts of present school classifi-

- cations. Only then wili there be 3 canstituency o

enforce possible court decrees and demand that
schoo! classification not create, confirm and
perpetuate artificial and invidious castes in our
society, The pracess of awakening may require
new types of education litigation, breaking down
the system with “fair” hearings, tort suits under
state or cammaon law, and even breach of contract
or unconscionable contract theories. The process
of awakening may also be made to happen by
pressing for the legislative and administrative
reform and by bringing the types of lawsuits
described in this packet. Lawyers especially should
be thinking innovatively about how to proceed 1n
this battle, bat without forgetting the present
theories of equal protection and due process and
the search for existing state and federal laws, In
particular, the procedural reforms for the particu-
larly obvious wrongs of school exclusion and
assignment 1o special education classes may extend
to a/l important school classifications.

Each child or parent who walks into a law
office cérnr:laining zhout a school classification
requires redress for himself and represents the #irst
opportunity to look deeper 1nto a school system
with many more students like him. The reason to
help him is clear, for most tracking and classifica-
tion practices — like many other .school issues —
present ethical, moral and political rather than
purely educational questions, The ohjective 15
simple: make the schools, administrators, counsei-
ors, and teachers serve the family, not rule .
Many school classitication practices do exactly the

opposite,
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! First, fourth and fifth amendment freedams may also
supdest in 3 few parucular contewts, not discussed
harsafter, that giver schan! oractices ure conititubunally
suzpact, For examnle, curtailin )
bute lLiterature by priar restraints ar the aeneral thraat of
axpulsion are inconsistent with the rght of free sxpres
sion. Sea, generally, The Student Rights Litigation Packet,
available at the Center, for a diszussion of these typas of

? Shapiro v. Thompsan- 394 U 5, 618, 634 (1969).

i

* Harper v. Va, 5t. Bd. of Elections, 383 U S, 663, 670:
Phoenix v, Kolodziejski, 399 U.5. 204 (1970),

* Compare the cases cited above with Morey v. Doud, 354
U.S, 457, 465466 (1957) and McGowan v, Maryland,
366 U 5. 420,426428 (1951),

* Zerrano v, Priest, 5 Cal, 3rd 584 {1971) (educstion
tinance), Dunham v. Pulsifer, 312 F Supp. 411 (D, Vi,
1970} (Discipline on tennis team for long hair),

* €4, Hosier v. Evans, 314 F. Supp, 316, 319:21 (D, st.
Croix, 1970} (exelusion of aliens from public sehools);
Ordway v. Hargraves, 323 F.Supp. 1155 (D, Mass, 1971)
and Perry v. Grenads Municipal Schooi District, 300
F.Supp. 748 (N.D. Miss. 1969) (exclusion of pregnant
students from public schoolsl; Voughr v. Van Buren
Fublic Schor' | 306 F.Supp. 1388 (E.D. Mich. 1969)
(exclusion for distributing underground newspager can-
taining four letter wards); Pennsyivania Associstion of
Retarded Children v. Commonwealth af Pennsyivania,
334 F. Supp. 1257 (E.D. Pa., 1971) (exclusion of
retarded chi’ dren).

7 See, e.g, Utah Constitution, Articie I, Fourth: New
Mexica Constitution, Article X1I, Sec. 1. See also Dee v,
Board of Schoo! Directors, Milwaukes, Wisconsin [Mil-
waukee County Circuit Court) (April 13, 1970). Wolf v,
Legisiature of the State of Utah, Civil Na. 182846 (Third
District Court, Salt Lake Caunty, Utah) {dan, 1983),

! See, eq, Hobson v. Hansen, 269 F.Supp. 401 (D.D.C,
1967), 327 F.5upp. 844 (D.D.C. :1971); Korematsy v.
U.5 323 U8 214, 216 (1844); Brown v. Bd. of Fd., 347
U.5. 483 (1954), See also Givens v, Poe, C.A, Na. 2615
(W.D. N.C.}; Srewart v, Phillips, C.A. No. 70.1199.F (D,
Mass); Diana v. Californis State Board of Education, C.A.
No. C.70 37 RFP (N.D. Cal) (February 3, 1970); Larry P.
v. Riles, C.A. No. C-71-2270 (M.D, Cal), :

* 42 U.5.C. 2000d. See also 45 C.F.R. Part 80,

'? The "‘discrimination” may inciude the uses of obvious-
ly, and not so obviously, racially biased tests, or tests
unrelated to.the purpose for which used. CI, Griggs v.
Duke Power Co., 401 U.S. 424; Diang, supra: Grada
lupe Organization v. Tempe Elgmentary School Dis
trict No. 3. No. Civ. 71-435 Phx. (D, AfZ.); Larry P,
supra. The “discrimination” may also include a showing
that & stigma and/or harm attaches to the parncular
sducation status to which the minonty 15 disproporion-
ately over-assigned,

'V See Hobson v, Hunson, 269 F.Supp. 401 (D.D.C.
1967); and c!. Singleron v, Jackson, 419 F.2d 1211, 1219
{5th Cir. 1870) (un banc): Johnsen v, Jacksan Parish
School Board, 423 F.2u 1055 {Sth Cir. 1970); Jackson v.
Marvell School Distrier No. 22, 425 F.2d 211 (8th Cir,
1970); Laman v, Bossiar Parish School Board, 444 F 2d
1400 (5th Cir. 1971); Sing/stan v, Anson, C.A, Pa. 3259
(W.D. N.C. 1871): and Moses v. Washington Barish School
Board, 330 FSupp. 1340 (E.D. La. 1971). But ef,
Simpkins v. Consolidated School District of Aiken Coun-
&y, C.A, No. 71-784 (D. 5.C.) (August, 1971},

"~ ofe, 8.0, Hlinois Rules Establishing Reguirements and
Procedures for the Elimination and Prevention of Racial
Segregation in Schools, Rule 5.7; California Edueation
Code, Section 6902 08.

'? It might also be argued that sorme classifications which

single out poor children for disadvantage are suspect, See
Williams v. Page, 309 F.Supp, B14 (N.D. Iii, 1970)
reversed, Appeal No. 18536 (C.A. 7, June 9, 1971]
(unreported order), cerr, demied, AU U.S.L.Wk, 3288
{1971); but ses Johnson v. N. ¥, State Education Dept.
319 F.Supp. 271 (E.D. N.Y.. 1970), affirmed, 449 F 24

a child’s right ta distri-

871 (2d Cir, 1371) (Judge Kautman dissenting], petitian
for certicrari filed, Novamber, 1971, Na. 71.5685. Octo-
ber Term, 1871 {school fees), Similarly, 1t could be
srgued that all child-an represert an “insular minority”
deserving of special judieal protection, of. U5 v
Carnlenie Products, 304 U S, 144, 155 N, 4 (1938): thus
#ny classifieation invelving ehildren is sispect. Cf, Coons,
Cluné and Sugarman, Private Weaslth and Public Education
(1971).

In this regard it should be noted that exelusion from
&l publicly supported educational opportunity is a
peculiarly virulent “wealth® classification: excluded chil-
dren mdst pay for whatever education they raceive, while
oll other children are provided access o schooling free:
stated another way, all children are provided access to
asducation dollars except those who are exciuded. Cf,
Hobou v. Hansen, 327 F Supp. 844 (D.D.C. 1971).

14 Swann v. Charlotts-Mecklenbery, 102 U.5. 1. Where
disproportionate representation is at issue, three fypes of
ramedias are possible: proportionarte representation, elim-
nation of the classification altogether, and new procedure
tor elassification. Each remedy could be aceompanied by

ompensatary education outside the regular school day.

'3 See, e.g., California Constitution, Article X, See. 5:
New Mesxico Constitution, Article X1, See. 1: Utah
Constitution, Article 111, Fourth, But such ‘“‘han-academ-
ic"’ eoncerns cannot be used by sehool autharities 1o deny
children academic degrees and diplomas which they have
earned by scademic performance: withholding diplomas is
a questionable disciplinary practice at best, See /n the
Marter of Lucy Carroll {Chanceller, N.Y, City Bd. of Ed.,
Dac. 6, 1971).

% sas, e g., Massachusetts Constitution, Sec, 2,

7 Mare clearly, however, where the schoal district
oparates a voluntary plan of tracking = that is, no
msignment can be made without the consent of the
fa__rrﬁly — the lawyer can move ta protect the family from
all pressures and limiiations placed by school authorities
on thuoretical choiee in arder to get the child in the
asipnment preferred by the family. B

And in some siates, nofably Massachusetis, a tort
action is provided by statute for wrongful exclusion from
ey edoeational program including by reason of race,
religion, sex, or national origin diserimination, Mass.
General Laws, Sections 5 & 16 of Chapter 76. In at least
two other cases damages have been awarded for wrangful
wxclusions. Pyle v. Blews, No. 70 1829.JE (D, Fla., March
29, 1971) and Ree v. Deming, 21 Ohic State 666 (1971),

% Wisconsin v, Constantineau, 400 U.5. 433 (19711,
1* Goldberg v. Kelly, 397 U S, 254 (1970).

2% T,e term “exclude’” is meant to abply to any extended
deniai of educational services, regardiéss of asseried
reason, Whather and in what form such hearing rights
attach to more limited "suspensions’’ is still unsettied, See
Buss, ''Procedural Due Procsss For School Disoipline:

Prabing the Constitutional Outline” 119 Pa, L. Rav. 545
{1971). In no &vant, however, should a series of cumula-
tive “‘suspensions’” be wviewed as ‘anything othar than
Yaxcluzion;” and in every case, except where same
hearing before any forced absence frem the school
building. And even if exclusion from the school building
s approved, some educational ocpportunivy should still be
provided,

*! See eg., Dixon v. Alabama Stare Board of Eduration,
294 F.2d 150 (5th Cir. 19681); Scoville v. Bd. of Ed. of
Joliet, 425 F 2d 10 (7th Cir. 1970); Vought v. Van Buren,
306 F.Supp, 1288 (E.D. Mich, 19691: Krmight v. Board of
£d., 48 F.R.D, 108, 115 (E.D, N.¥Y. 19G6Y9); Suflivin v,
Houston lndependent Scheal Districr 307 F Suap. 1328
(5.D. Tex. 1969); Marlega v Bd. of Schoaol Direcrors of
Milwaukee, C.4, No. 70-C-B{E D, Wis.): Pennsvivanis

- Agsaciation for Retardsd Children v. Commonwealth af
Pennsylvania, 334 F. Sunp. 1287 (E.D. Pa, 1971).

Compare Madera v. Baard af Educanan of New York,
386 F.2d 778 (2d Cir. 1967), reversing, 267 F,Sur’!_ﬁi 356
(5.0, N.¥. 1967), cert. denied, 390 U5, 1028 (1988),



1 Eor example, in Pennsylvania Associarian for Retarded
Children v. Commoanwealth of Pernwivania, C A, No.,
334 F.Supp. 1257 (E.D. Pa. 1971} 1he hmrmq includec
natice; examination of all dﬂf_'uml‘ﬁ(" evalyations and
witnesses upon which the schaoi’ 5 dEcaleﬂ was based
right to independent evaluanion: snd priar hearing wizk
right of represenialion, crosse xamination, presentation of
evidence, and a written opinion,

13 pARA.C, suprs, and Knight v. Bosrd of Education, A8
F.R.D. 108, 115 (E.D. N.Y, 1948). In Knight, moreaver,
the remaedy for denial of prior hearing rights was nor just

8 "fair herring;”’ the provision ef compensatory education
te make up for the period of wrongful exclusion was also

required. {This is the eguivalent of back pay :n emplay:

mant cases and retroactive benefits in welfare cases,)

And in certain gross classification cases, it may be
passible to argue that school authorities have defaulted o
graatly in their legal obligation that the schoal system
must be placed in receivership., Such remedy has been
invoked, however, only in a few ecases where school
systems have failed totally to dismantle dual school
systems. Ses Turner v. Goolshy, 255 F.5upp. 724 {5.D.
Ga. 1966).

14 Bea P.A.A.C., supra, and Massachusetts Speciai Educa-
tion Regulations, Genaral Laws, Chapter 71, Section 486.

33 gee Marlega v. Bd. of Schoa! Directors of Milwaukes,
C.A. No, 70-C-8 (E.D. Wis.), Srewarr v. Phillips, C.A. Na,
70-1199-F (D. Mass.), P.A.A.C., supra.

14 The college preparatory program is here chosen as the

“porm” because it i3 one educational “input’’ which is
directly associated with outéomes. See the preceding
aticie,

17 Cae StEHEﬁ‘F Phillips, C.A. No. 70-1199-F {D. Mass.};
v. California State Board of Education, C.A. Na.
C-70 37 RFP (N.D. Cal. Feb. 3, 1970); Guadalups
Orpanization v. Tempe Elementary School District Na. 3,
No, Civ 71435 Phx, (D, Ariz.); Larry P. v. Riles, C.A.
No. C-71-2270 (MN.D. Cai.). Compare Griggs v. Duke
Power o, éC!*I U.S, 424 (1971}, In particular, “school
peychologists,'” are vuinerable to attack asz non-experts
unzuited to making impartant judgments about a child’s
ecjucational status; they are freguently not trained, not
svan credentialed, to make such judgments. Also where
tests are used to assign substantially disproportionate
numbers of minority children to an inferior education
status, such classifications, as noted, are suspect, and the
sntire procedure of evaluation and assignment is subject
to close scrutiny. :

3t A careful search of state law and regulations is alse
wmigntial. Many may provide equivalent prior “evalua-
tions”’ for several types of classification decisions, Sse,
#g., Massachusetts Special Education Regulations, Gener-
&l Laws, Chapter 71, Section 48, See also Massachusetts
General Laws, Chapter 76, Section 16, which pravides for
a tort action for unlawful refusal to admit, or exclusion
of, 8 ehild from any school or program of stuav

in addition, once a particular “remedial” as |g iment
of a child has been made, there must be a reqular and
periodic raview o determine whether the pqruaular
assignmant is "helping’’ the child; if not, the "remedial
amzignment’ marely bacomes a useless Iabel attaching to a

rmeeningless edueation, Without z pariodic re-avaluation of
the child’s educationsl status ang “"spacial program” to
which assigned, mistakes in judgment or changes in the
child’s status can never even be discovered: without

periodic review the particular assignment bacomes a burisl .

ground, Sée P.A.R.C. v. Commonwealth of Pennsylvania,
334 F, Supp. 1257 (E.D. Pa., 1971}, and Mills v. Bd
of Ed. of D,C, C.A. No, 1939-71 (B.D.C.). -

12 =yllivan v. Housten Independent School District, 307
F.Supp. 1328 (S.D. Tex. 1968); Crotsen v. F3 ¢/, 209
F.Supp. 114 (DO. Conn. 1970); Soglin v. k’aufma’n 295
F.Supp. 978 (W.D, Wis, 1968).

A somewhat related state law doctrine is that schoal
Efﬁtlals may take ne action which is Aot authorized by
T‘*E law: it is ultra vires, See Mills, supra,
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*! Ct. Doe v. Bosrd of School Dirscrors, Milwaukes,
Wisarsly {Milwouksa Couniy C.‘nrtmt (:Eurﬂ (April 13,
1870), whare under siate law no “wait” was allowed
E‘Fam admission to special education clagsss.

*! Compare Ho/mes v. N.Y. Housing Authority, 398 F 2d
262 (2d Cir, 1969)

'} In Boston a forthcoming study by the Cenrer suggests
that such * arbntrary- limitations placed by schoo! author-
ities on “chaice” of grngraﬁa a. 2 raeial, social and sexual,
Tha study also reveals how “choice’ is in fact subverted
v (1) requiring seemingly innocuous decisions on elec-
tives at an early age which keep children afrerwards in a
particular educational program, (2} counseling and grad-
i practices which have the zame effect, {3) “"choica’

forms which suggest the response desired by the school,

' The “Classification Packet” is available to Legal
Sarvices Pxngrsms and Attorneys fres and 1o all other
groups for a fee.

*% But ef. Madera v. Board of Education of City of New
York, 386 F.2d 778 (2d Cir.1967), reversing, 267 F.Supep.
B (5.0, N.Y, 1967), cert. denied, 390 U.S. 1028
{1968), which suggests that the ' *hearing’” which is due in
the context of assignment to speeial classes .15 quite
limited. Madera, however, seemed to show a eompleta
Isck of awareness of the importanee of such decisions, the
nesd for full and independent evaluations, and the
dangers of misclassification. The decision, therefore,
stands as an unquestioning acceptance of school author-
ity, rather than a protection far individual rights,

*¢ A "'Bilingual, Bicultural Packet” will saon be available
fram the Center upon request.

37 Findley and Bryan, Ability Grouping: 1870. Status,
Impsct, and Alternatives. Center for Educational Im-
provement, Athens, Georgia, January, 1971,

¥ Singleton v. Jackson, 419 £.2d 1211, 1219 (5th Cir.
1970) (en banc); Johnson v. Jackson Parish Schooi Bosrd,
423 F.2d 1055 (Sth Cir, 1970Q): Leman v. Bossier Parigh
School Board, 444 F.2d 1400 (5th Cir, 1971 1.

¥ Lemon, supra at 1401, in Grigas v. Duke Power Co .,
401 U.5. 424 (1871), the Court suggested that tests wnich
ars unrelated to “job performance” and which dispropor-
tionately disadvantage blacks are suspect, Yet in school
testing, what canstitutes “job performance’ is unciear. if
it is school performance, then tests used for plagement are
simply self-fuifilling prophesies: you get a low scare, you
go to the dumb clnss, you will perform like a dumb kid,
Thae attack, therefore, should be made against the premise
of the system dlagﬁDsESﬂrESEﬂDth remedy.” in fact
“diagnosis” is difficult and often wrong; “'prescription,”
thwrefore, is inadequaie and also additionally difficult
becsuze of lack of “wonder cures,” and “‘remedy’ is
raraly farthcammg. The comprehensive tracking system,
you see, is a hﬂax without faundahan Cf. Haobsan v.

** See Hobson, supra.

41 gag pretedmg article

43 Fiist “Stud’e’nt Sﬂ:lal Class and Teacher Expe;‘tanan;:
Harv. Ed. Rev, (August 1970).

*? See, e.g., Hall, "On the ﬁaad to Educational Failure:

A Lawvar H Guuji to Tria:kmg 5 Inegquaiity in Edues-
tion 1, 6 (1970).



EXCLUSION OF CHILDREN




O

ERIC

Aruitoxt provided by Eic:

IN THE UNITED S5TATES DISTRICT COURT /CL
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

PENNSYLVANIA ASSOCIATION FOR
RETARDED CHILDREN,
NANCY BETH BOWMAN, et al,
Plaintiffs :

CIVIL ACTION
NO, 71-42

COMMONWEALTH OF PENNS YLVANIA,
~*DAVID H. KURTZMAN, et al,

ORDER, INJUNCTION and CONSENT AGREEMENT

AND NOW, this 7th day of Qctober , 1971, the parties

having consented through their counsel to certain findings and con
and to the relief to be provided to the named plaintiffs and to the members
of their class, the provisions of the Consent Agreemgntrbemeen the

partigs set out below are hereby approved aa-r:] adopted and it is hereby

so ORDERED,

And for the reéasons set out below it iz ORDERED that defendants

cation, the State Board of Education, the Secretary of the Depgrtment of
Public Welfare, the named defendant school disﬁri;s:ts _aﬁd intermediate
units and each of the School Districts and Intermediate Units in the
Commonwealth of Pennsylvania, their officers, employees, apgents and sue-

cessors be and they hereby are enjoined as follows:

(a) from applying Section 1304 of the Public School Code of
1949, 24 Purd. Stat. Sec. 1304, so as .to postpone or in anyway to deny ta

any mentally retarded child access to a free public program of education

and training;

11



(&) from applying Section 1326 or Section 1330(2) of the
Schuol Code of 1949, 24 Purd. Stat, Sacs. 13-1326, 13-1330(2) soc as to
postpone, to terminate or in anyway to deny ko any mentally retarded child

access to a free public program of education and training;

(c) from applying Section 1371(1) of the School Code of 1949,

24 Purd. Stat, Seec, 13-1371(1) 8o as to deny tc any mentally retarded child

(d) from applying Section 1376 of the School Code of 1949,

24 Purd. Stat. Sec. 13-1376, so0 as to deny tuition or tuition and

maintenance to any mentally retarded parson except on the same terms as

generally;

(e) from denying homebound instruction under Section 1372(3)
of the School Code of 1949, 24 Purd. Stat, Sec. 13-1372/(3) to any mentally
retarded child merely because no physical disability accompanies the

retardation or because retardation is not a short-term disability.

(f) from applying Section 1375 of the School Code of 1949,
24 Purd. Stat. Sec. 13-1375, so as to deny to any mentally retarded child

access to a free public program of education and training;

October 13, ; acce

appropriate to his learaing capacities;
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ir ao event later than

.»,,

‘(h) to provide, as soon as possitle [ut

Septernber 1, 1972, to every retarded psrson bstween the ages of six and

twenty-one' years as of the date of this Order and thersafter, access to

a free public program of education and training appropriate to his learning
capacities;
(i) to provide, as soon as possibis but iu no event later than

September 1, 1972, wherever defendants provide & pre-school program of

education and training for children agsd less then six years of age, access

to a free public pregram of education ani training appropriate to his

learning capacities to every mentally retarded child of the same age.
The above Orders are entered as interim Orders only and without

prejudice, pending notice, as deseribed in Paragraph 3 below, to the class

of plaintiffs and to the class of defendants determined in Paragraphs 1 and

2 below,

Any member of the classes so notified who rnay wish to be heard

before permanent Orders are entered shall sater his appearance and file

a written statement of objections with the Clezk of this Court on or before

October 20, 1971. Any objections so entered will be heard by the Court

at 19:00 a.m.o'clock on October 22, 1971,

T
]
-
Y
-

£s/ Raymond . Brodey

(37 Arlin M, Adams

L2/ Thomas A, Mastersen o

13



CONSENT AGREEMENT

Thgi— Complaint in this action having been filed on January 7,
1971, alleging the unconstitutionality of certain Pennsylvania statutes
and practices under the Equal Protection Clause of the Fourteenth
Amendment and certain pendent claims; a three-judge court having
been ;anstituted. after motion, briefing and argument thereon, on
May 26, 1971: an Order and Stipulation having been entered on June 18,
1971, requiring notice and a due process hearing before the educational
assignment of any retarded éhild may be changed; and evidence having

been received at preliminary hearing on August 12, 1971;

Now, therefore, thia 7th day of October, 1971, the parties being
desirous of effecting an amicable settlement of this actian,‘ the parties
by their counsel agree, subject to the approval and Order of this Court,
as follows: !

L.

1. This action may and hereby shall be maintained by plaintiffs
as a class action on behalf of all mentally retarded persons, residents
of the Commonwealth of Pennaylvania, whe have been, are bsing, or may

be denied access to a free public program of education and training while

they are, or were, less than twenty-one years of age,

It is expressly understood, subject to the provisions of

shall be provided to those persons less than twenty-one years of age as

of the date of the Order of the Court hersin.

14



2. This action may and hereby shall be maintained against
defendant school districts and intermediate units as a class action against
all of the School Districts and Intermediate Units of the Commonwealth

of Fennsylvania.

3. Pursuant to Rule 23, Fed. R, Civ, P., notice of the extent of
the Consent Agreement and the proposed Order approving this Consent

Agreement, in the form set out in Appendix A, shall be given as follows:

(a) to the class of defendants, by the Secretary
of Education,by mailing immediately a copy of this proposed Ordsr and
Consent Agreement to the Superintendent and the Director of Special

Eduecation of each School District and Intermediats Unit in the Commeonwealth
of Pennsaylvania;

(b) to the class of plaiaéijfs, {i) by the Pennsylvania
Assa:éiatign for Retarded Children, by immediately mailing a copy of this
proposed Order and Consent Agreement to each of its Chapters in fifty-four
counties of Pénnsylvania: (ii) by the Department of Justice, by causing ,
an adve-rtiaemEﬁt in the form set out in Appendix A, to be placed in
one newspaper of general eirculation in each County in the Commonwealth;
and (iii) by delivgry of a joint press release of the parties to the television

and radio stations, newspapers, and wire services in the Commonwealth,
Hi

4. Expert testimony in this action indicates that all mentally
retarded persons are capable of bgngfiting from a program of education

and training; that the greatest number of retarded persons, given such

education and training, are capable of achleving self-sufficiency, and the

|
[:W
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remaining few, with such education and training, are capable of achieving
some degree of self-care; that the earlier such education and training
begins, the more thoreughly and the more efficiently a mentally retarded
éersc_m will béﬁefit from it; and, whether begun early or not, that a

mentally retarded person can benefit at any point in his life and develop-

ment from a program of education and training.

5. The Commonwealth of Pennsylvania has undertaken to provide
a free public education to all of its children between the ages of six and
twenty-one years, and, &ven miore specifically, has undertaken to provide

education and training for all of its exceptional children,

6. Having undertaken to provide a free public education to

all of its children, including its exceptional children, the Commonwealth

of Pennsylvania may not deny any mentally retarded child access to a free

public pregram of education and training.

7. It is the Commonwealth's obligation to place each mentally

to the child's capacity, within the context of a presumption that, among
the alternative programs of education and training required by statute

to be available, placement iﬁ, a regular public school t:lass: is preferable
to placement in a special public school class énf’l placement in a special
public school class is preferable to placement in any other type of

program of education and training.

I,

Section 1304

8, Section 1304 of the School Code of 1949, as amended, 24 Purd.

Stat, Sec¢, 13-1304, provides:

16



"Admission of beginners

The admission of beginners to the publie schools
shall be confined to the first two weeks of the
annual school term in districts operating on an
annual promotion basis, and to the first two
weeks of either the first or the second semester
of the school term to districts operating on a
semi-annual promotion basis. Admission shalil

be limited to beginners who have attained the age

of five years and seven months before :he first

day of September if they are to be admitted in the

fall, and to those who have attainpd :%2 age of

five years and seven months beforc the first day

of February if they are to be admitted at the beginaing
of the second semester. The board of school directors
of any school distriet may admit beginners who are

less than five years and seven months of age, in
accordance with standards prescribed by the State
Board of Education. The board of school directors
may refuse to accept or retain beginners who

have net attained a mental age of five years, as
determined by the supervisor of special education

or a properly certificated public school psychologist

in accordance with standards prescribed by the

State Board of Education,

‘The term 'beginners, as used in this saction, shall
mean any child that should enter the lowest grade of
the primary school or the lowest primary class ahove

the kindergarten level,"

Y. The Secretary of Education, the State Board of Education,

4 the named School Districts and I;‘Lt&fﬁﬁédiafé Units, on their own behalf
and on behalf of all Scheool Districts and Intermediate Units in the
Commenwealth of Pennsylvania, each of them, for themselves, their

officers, employees, agents, and successors agree that they shall cease
and desist from applying Section 1304 so as to postpone or in any

way to deny access to a free public program of education and training to
any mentally retarded child.

10. The Attorney General of the Commonwealth of Pennsylvania

(hereinafter ''the Attorney General') agrees to issue an Opinion declaring

17
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that Section 1304 rmeans only that a school district may refuse to accept
into or to retain in the lowest grade of the regular primary school er

- primary class above the kindergarten level, any

the lowest re

child who has not attained a mental age of five yeara,

11, The Attorney General of the Commonwezlth of Pennsylvania
shall issue an Opinion thus eonstruing Section 1304, and the State Board
of Education (hereinafter ''the Board') shall issue regulations to implement
said construction and to supe;‘sedé Sections 5-200 of the Pupil Attendance
Repgulations, copies of which Opinion and Regulations shall be filed

with the Court and delivered to cnunsel for plaintiffs on or before

1971, and they shall be issued and promulgated respectively

et

October 25,

on or befoere Octeober 27, 1971.

12. The aforernentioned Opinion and Repgulations shall
(a) provide for notice and an t;pg:zrifuﬁity for a hearing.as set out in

this Court's Order of June 18, 1971, before a child's admission as a

regular primary class above kindergarten, may be postponed; (b) require

the automatice re-evaluation every two years of any educational assign-

ment other than to a regula: c¢lass, and (c} provide for an annual

re-evaluation at the request of the child's parent or guardian, and

(d) provide upon each sueh re-evaluation for notice and an opportunity

for a hearing as set out in this Court's Order of June 18, 1971,
13, The aforementioned Opinion and Regulations shall also
reguire the Eiméiy placement of any child whose admission to regular

primary school or to the lowest regular pr'imaf’y class above kindergarten

18
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is postponed, or who is not retained in sach school or class, ina
free public program of education and training pursuant to Sections

1371 through 1382 of the School Code of 1949, as amended 24 Purd. Scat.

Sec. 13-1371 through Sec. 13-1382,

Section 1326

14, Section 1326 of the School Code of 1949, as amended,

24 Purd. Stat. Sec. 13-1326, provides:

'Definitions

The term 'compulsory school age,' as hereinafter used

shall mean the period of a child's life from the time
the child's parents elect to have the child enter school,
which shall be not later than at the age of eight (8)
years, until the age of seventeen (17) years. The term
shall not include any child who holds a certificate of
graduation from a regularly accredited senior high school."

15. The Secretary of Education, the Sgate Board of Education,

the named School Districts and Intermediate Units, on their own behalf

and on behalf of all School Districts and Intermediate Units in [:ﬁe
Commonwealth of Pennsylvania, each of them, for themselves, their officers,
employees, agents and successors agree that they shall cease and desist

from applying Section 1326 sié as to postpone, to terminate, or in any

any mentally retarded child,

16. The Attorney General agrees to issus an Opinlon declaring

that Section 1326 means only that parents of a child have a cornpulsory duty
while the child is between eight and seventeen years of agé to assure his
attendance in a program of education and training; and Section 1226 does

not limit the ages between which a child muat be granted access to a free,

\4



public program of education and tfaining; D=fendants are bound by Scction
130l of the School Code of 1949, 24 Purd. Stat. Scc. 1343@1, te provide
ifree publis ed\;xr:afiﬂn to all children six to twenty-ocne years of age.

In the event that a parent elects to exe-cise tlie right of a child six

through eight years and/or seventeen through twenity-one years of age toa
free public education, defendants may not deny such child access toa

program of education and training. Furthermore, if a parent does not

ﬁursuant to Section 1327 of the School Code of 1949, 24 Purd. Stat. Sec.
13-1327, and related provisions of the Schoel Code, and to the relevant

regulations with regard to compulsory attendance promulgated by the Board

17. The Attorney éeneﬁral shall issue an Opinion .th].zs construing
Section 1326, and related Sections, and the Board shall promulgate
Regulations to implement said construction, copies of which Opinicn and
Regulations shall be filed with the Court and delivered to plaintiffs’

counsel on or before (ctaber 25, 1971, and they shail be issued and

promulgated respectively on or before October 27, 1971.

Section 1330(2)

18. Section 1330(2) of the School Code of 1949, as amended,

24 Purd. Stat. See, 13-1330(2) provides:

"Exceptions to compulsory attendance.

The provisions of this action requiring regular attendance
shall not apply to any child who:

* * %

ERIC | 20

Aruitoxt provided by Eic:



O

ERIC

EOA v provided by R

(2) Has been examined by an approved mental clinie or
by a person certified as a public school psy chologist or
psychological examiner, and has been found to be unable
to profit from further public school attendance, and who
has been reported to the board of school directors and

excused, in accordance with regulations pres cribed by

the Statc Board of Education,

19. The Secretary of Education, the State Board of Eduecation,

the named Schesl Districts and Intermediate Units, on their own behalf
and on behalf of all School Districts and Intermediat e Units, eaczh of
them, for themselves, their officers, employees, agents, and successors
agree that they shall cease and desist from applying Section 1330(2)
access to a free public program

50 as to terminate or in any way to deny

of education and training to any mentally retarded child,

20. The Attorney General agrees to issue an Opinion declaring

that Saction 133@5(2) means only that a parent may be excused from liability
under the compulsory attendance provisions of the School Code when, with
the approval of the local school board and the Secretary of Education and

a finding by an approved clinic or public school psychologist orpsychelogical
examiner, the parent elects to withdraw the child from attendance, Section
1330(2) may not be invoked by defendants, contrary tc the parents' wishes,
to terminate or in any way to deny access to a free public program of -
education and traininé to any mentally retarded child. Furthermore,

if a parent does not discharge the duty of compulsory attendance with

regards to any mentally retarded child between eight and seventeen years

of age, defends
the child's attendance pursuant to Section 1327 and related provisions

of the School Code and to the relevant regulations wi th regard to compulsory

attendance promulgated by the Boazrd,



21, The Altorncy General shall {ssuc an Opinion so constirmng

Section 123C(21 and related provisions and the Doard shall promulg

lions to hmmplement said construciion aad to supersede Section 5

v of whial: Dyimen and Repulatian

sihall filed with thie Jourt and delivered to enunsel fur olaietiff on

ar helore Octoner 20,0, 1270, aad they ahall be {asued aad promulgated

Qstober 27, 1071,

c~tively on or

aeal Pducation

Defendants, the Cormvmareeslth of Fennzylvania, the

Board of Fdacatinn, the narmed 3chool

Secretary of Education, the 3tate

Districis and Intermediate Units, on tkeir own behalf and on behalf of all

Schoel Liistricts and Intermediate Units in the Commonwealth of Pennsylvama,

the Ssaretary of Public Weliare, cach of them, for themselves, their officers,

employess, agents and gugcesso) ayrec that they shall eragze and desist

from applying Section 1371(1}) of the School Code of 1949, as amended,

255 to a free publie

Mt
e

program of education and training to any mentally retarded child, and

further agree that wherever the Department of Education through

they f

ntihf iea, the School Distriets and Intermediate Units,

or the Department of Public Welfare through any of its instrumentalities

provides & p :-achocl program of education and training te children below
age of six, they shall also provide a program of education and

ing appropriate to thair learning capacities to all retarded

22
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23, Section 13710 af the Se ool Code of 1917, as amended,

&4 Murd, Stat, Seq, WE-1370D, provides:

ination

Finition uf pueay

ldren of

icnel ehildren' shall mean ol

(it The term "except

Ab, mental,

sabonl ape who devinte fron
cietienal ar social s van extent that they
:rvices and shatil

The Attorney General agrees to issue an Opinion declaring that

‘erildren of school age''as used in Sestian 1371 means children

21X to twenry-one and alse, whenever the Department of Education thraugh

any o7 its instrumentalities, the local School District. Intermediate Unit,

or the Department of Public Welfare, through any of its instrumentalities,

provides a pre-schocl program of education or training for children belaw

the ape of six, whether kindergarten or however seo called, means all

mentally retavded children who have reached the age less than six at which

pre-school programs are available to others,

25. The At torney General shall issue an Opinjon thus construing

Scetion 1371 and the Board shall issue regulations to implement said

construction, copies of which Opinien and Regulations shall be filed with

- plaintiffs on or hefore QOctober
25, 1971, and they shall be issued and promulgated respectively on or

before Qctober 27, 1971.

Tuition and Tuitisn and Maintenance

their officers, employses,

of Pennsylvania, each of them, for themselves,

ERIC A3
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agents and successors agree that they shall cease and desist fram applying
Section 1376 of the Scheol Code of 1949, as amended, 24 Purd. Stat. Sec.

13=1376, so as tc deny tuition or tuition and maintenance to any mentally

retarded person.

27. The Attorney General agrees to issue an Opinion, and the
Council of Basic Education of the State Board of Education agrees to
promulgate Regulations, construing the term 'brain damage'as used in
Section 1376 and as defined in the Baérd's "Criteria for Approval . . .
of Reimbursement"” so as to include thereunder all mentally retarded persons,
thereby making available to tbérﬁ tuition for day scheool and tuition and
maintenance for residential school up to the maximum sum available

for day school or residential school, whichever provides the more appropri-
ate program of education and training. Copies of the aforesaid Opinion and

Regulations shall be filed with the Court and delivered to counsel for plaintiff

on or before October 25, 1971, and they shall be issued and promulgated

respectively on or before October 27, 1971.

28. Defendants may deny or withdraw payments of tuition or

tuition and maintenance whenever the achool distriet or intermediate

unit in which a mentally retarded child resides provides a program of
special education and training appropriate to the child's learning

capacities into which the child may be placed.

29, The decision of defendants to deny or withdraw payments

assignment as to which notice shall be given and an opportunity for a’ hearing

afforded as set out in this Court's order of June 18, 1971.

LH
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nomebound Instruction

30. Section 1372(3) of the School Code of 1949, as amended,

2% Purd, Stat, Sec, 13-1372(3), provides in relevant part:

_Standards; plans; snecial classes or schools

* .

(3) SBpecial Classes or Schools Established and
Maintained by School Districts.-

... it 'if;. rot feasible to fr;srﬁ a spzﬁial

class in any district or to provi
for any [ fti{:ptl!;lﬁel” c;h;ld in thé‘- publn: ‘schools

of the district, the board of scheol directors of
the distriet shall secure such proper educatien
and training outside the public schools of the
district or in special irstitutions, or by providing
for teaching the child in his home. . . ."

of Education,

I

31. The Secretary of Education, the State Board

the named School Districts and Intermediate Units, on their own behalf

and on behall of all School Districts and Intermediate Units in the

Comrmonwealth of Pennsylvania, each of them, for themselves, thoir

officials, employees, agents and successors agree that they shall cease

and desist from denying homebound instructien under Section 1372(3) te

mentally retarded children merely because

the retardation or because retardation is not a shert-term disability,

32.

a mentally retarded child, whether or net physicall disabled, .y receive

homebound instruction and the State Board of Education and/or the

Secretary of Edication agrees to promulgate revised Regulations and forms

in accord therewith, superseding the 'Homebound Instruction Manual" (1970)

insofar as it concerns mentally retarded children,



33. The aforesaid Opinion and Regulations shall also provide:

that homebound instruction is the least preferable

(@)

of the programs of education and training administered by the Department

unless it is the program most appropriate to the child's capacities;

that homebound instruction shall involve education

(&)

and training for at least five hours a week;

(c) that an assignment to homebound instruction shall
be re-evaluated not less than every three months, and notice of the
e valuation and an opportunity for a hearing thereon shall be accorded to the

parent ar gugrdiaﬁ, as set out in the Order of this Court dated June 18, 1971;

34, Copies of the aforementic

be filed with the Court :nd delivered to counsel for plaintiffs on or

before October 25, 1971, and they shall be issued and promulgated

respectively on or before QOctober 27, 1971.
Section 1375
35, Section 1375 of the Achool Code of 1949, as amended,

24 Purd, Stat. Sec. 13-1375, provides:

'"Uneducable children provided for by Department
_of Public Weliare

'The State Board of Education shall establish standards
for temporary or permanent exclusion from the public
school of children who are found to be uneducable and
untrainable in the public schools. Any child who

is reported by a person who is certified as a public
school psychologist as being uneducable and untrainable

ERIC
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renorted hy the hoard

'in the public scheols, may be
fent of Fublic inastruction

of school directors to the Superintes
and when approved by him, in accoerdance
of the State Board of Education, shall be certificd to the

Department of Public Welfare as a child who is uncducable
and untrainable in the public schoals, Whe
cartified, the publie scheols shall be relieve
tion of praviding educatien or training for such child,
Department of Public Welfare shall thercupen arrange
for the care, training and supervision of such child in a

manner not inconsistent with the laws poverning mentally

with the standards

n a child is thus
d of the olliga-
The

dective individuals, "

36. Defendants the Commonwealth of Pennsylvania, the Sec cretary

of Education, the State Board of Education, the named School Districts

and Intermediate Units, on their own behalf and on behalf of all School

Districts and Intermediate Units in the Commonwealth of Penns lvama;

for themselves, their

31

and the Secretary of Public Welfare, cach of the
officers, employees, agents and successors agree that they shali cease

and desist [rom applying Section 1375 so as to deny accéss to a free

public program of education and training te any mrzntalrly retarded child,

sue an Opinion declaring that

']

37, The Attorney General agrees to is

since all children are capable of berefiting from a program of education and
training, Section 1375 means that insofar as the Department of Publie

Welfarc is charged to 'arrangs for the care, training and supervision”

of a child certified to it, the Department of Public Welfare must provide

a program of education and training appropriate to the capacities of

that child,

38. The Attorney General agrees to issue an Opinion declaring that
Section 1375 means that when it is found, on the recommendation of a public
the loecal board of school

school psychologist and upen the approval of

directors and the Secretary of Education, as reviewed in the due process
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heaving as set out in the Order of this Court dated June 18, 1971, that a
r’néntalély retarded child wzuld benefit more from placement in a program

of education and training administered by the Department of Public Welfare
than he would frem any program of education and training administered by
the Department of Education, he shall be certified to the Department of Public

Wellare for placement in a program of education and training.

39. To assure that any program of educatioen and training administered
by the Department of Public Welfare shall provide education and training

appropriate to'a child's capacities the plan referred to in Paragraph 49
below shall specify, inter alia,

(a) the standards for hours of instruction, pupil-teacher

ratios, curriculum, facilities, and teacher gualifications that

hall be met in pregrams administered by the Department of Public Welfare;

]

(b) the standards which will qualify any mentally
retarded person who completes a program administered by the Department
of Public Welfare for a High School Certificate or a Certificate of
Attendance as contemplated in Sections 8613é and B-133 of the Specizl

Edueation Regulationas;

(c) the reports which will be required in the continuaing
discharge by the Department of Education of its duty under Section 2809(1)

of the Administrative Code of 1929, as amended, 71 Purd, Stat. Sec. 2809(1),
to inspect and to reéuire reports of programs of education and training
administered by the Department of Public Welfare, which reports s,hallv
include, for each ghild in such programs an annual statement of educational

strategy (as defined in Section 8-123 of the Special Education Regulations)

o



the coming year and at the close of the ye.r an evaluation of that

strategy;

(d) that the Department of Edueation shall exercise

the power under Section 1926 of the Scheosl Code of 1949, as amencded,

24 Purd. Stat. Sec. 19-1926 to supervise the programs of education

and training in all institutions wholly or partly supported by the Departmwe nt

of Public Welfare, and the procedures to be adopted therefor,

construin

n Opinion s

[u]
[l
piiee]

]

ug

W

40. The Attorney General agrees to is

Section 1375 and the Board to promulgate Regulations implementing said

(a) that the Secretary of Education shall be responsible for
assuring that every mentally retarded child is placed in a program of
cducation and training appropriate to his learning capacities, and to that end,
by Rules of Procedure requiring that reports of the annual census and
evaluation, under Section 1371(2) of the School Code of 1949, as amended,

24 Purd. Stat. 13-1371(2), be made to him, he shall be informed as to the

identity, condition, and educational status of every mentally retarded child

within the various school districts.

(b) that should it appear that the provisions of the School
Code relating to the proper education and training of mentally
retarded children have not been complierl with or the needs of the mentally

retarded child are not being adeguately served in any program administered

by the Department of Public Welfare, the Department of Education shall provide

29
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such educat ion and training pursuant to Secticen 1372(5) of the Schael Code

of 1949, as amended, 24 Purd, Stat. Sec, 13-1372(5).

(c) that the same right to notice and an opportunity
for a ‘hearing as is set ocut in the Order of this Courc of June 18, 1971,

shall be accorded on any change in educational assignment among the programs

administered by the Department of Public Welfare shall be re-evaluated by
the Department of Education and upon such re-evaluation, notice and an

oppeortunity to be heard shall be accorded as set out in the Order of this

Court, dated June 18, 1971.

40.

filed with the Court and delivered to counsel f[or plaintiffs on or before

October 25,
on or before October 27, 1971.

IV,

41. Each of the named plaintiffs shall be immediately re-evaluated

by defendants and, as soon ae possible, but in no event later than

October 13, 1971, shall be accorded access to a free public program of

education and training appropriate to his learning capacities.
42. Every retarded person between the ages of six and twenty-one
years as of the date of this Order and thereafter shall be provided access
to a free public program of education and training appropriate to his
capacities as soon as possible but in no event later than September 1, 1972,
43, Wherever defendants provide a pre-school program of education
and training for children less than six years of age, whether kindergarten
O
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or howsoever called, nvery mentally retarded child of the same age as
of the date of this Order and hereafter shall be provided access toa
fr

ec public program of education and training appropriate to his capacities

sible but in no event later than Septermber 1, 1972,

w

soan as po

f
[
[

44. The parties explicitly veserve their right to hearing and
argument on the que stion of the obligation of defendants ta accord
compensatory educatioral opportunity to members of the plaintiff class of

ducation

i

whataver age who werc denied access to a free publie program of
and training without notice and without a due process hcaring while they

were aged six years to twenty-one years, for a period equal to the period

of such wrongful denial.
45. To implement the aforementioned relief and to assure that
it is extended to all members of the class entitled to it, Herbert Gsldstein, Ph.D.

and Dennis E. Haggerty, Esq. are appointed Masters for the purpose of
notification, and compliance

oversceing a process of identification, evaluation,
hereinafter deseribed,

46, Notice of this Order and of the Order of June 18, 1971,
in form to be agreed upon by counsel for the parties, shall be given by
defendants to the parents and guardian of every mentally retarded person,

and of every person thought by defendants to be mentally retarded, of the

ages specified in Paragraphs 42 and 43 above, now resident in the Commonwealth

of Pennsylvania, who while he was aged four years to twenty-one years was

not accorded access to a free public program of education and training, whether

other fashion,

as a result of exclusion, postponement, excusal, or in any

formal or informal,

47. Within thirty days of the date of this Order, defendants shall

formulate and shall submit to the Mastersfor their apnroval a satisfactory
plan to identify, locate, evaluate and give notice to all the persons
described in the forecgoing paragraph, and to identify all persons deseribed

in Paragraph 44, which plan shall include, but not be limited to, a search
of the records of the local school distriets, of the intermediate units,

o 31
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of County MIT/LIR units, of the State Scheools and Iwspitals, including the
waiting lists for admission thereto, and of interim care facilities, and,
to the extent necessary, publication in newspapers and the use of radio and
television in a manner caleculated to reach the persons described in the
forcgoing paragraph., A copy of the proposed plan shall be delivered to

counsel for plaintiffs who shall be accorded a right te be heard thereon,

48, Within ninety days of the date of this Order, defendants
shall idrm-tify and locate all pcrsons described in paragraph 46 above,
give them notice and provide for their evaluation, and shall report t the
Mastersthe names, circumstances, the cducational histories and the educational
diagnosis of all persons so identified.

49, By Februaryl, 1972, defe_ﬁdants shall formulate and submit ¢tg

the Masters for their approval a plan, to be effectuated by September |,

training for all mentally retarded persons described in Paragraph 46 above
and aged between four and twenty-one years as of the date of this Order,
and for all mentally retarded persons of such ages hereafter. The plan

hall specify the range of programs of education and training, there kind

o

and namber, necessary to provide an appropriate program of education and
training to all mentally retarded children, where they shall be conducted, |
arrangements for their ﬁﬂanging, and, if additional teachers are found to
be necessary, the plan shall specify recruitment, hiring, and traiﬁing
"arrangerents. lhe plan shall
procedures, including but not limited to those specified in Paragraph 39
above, as may be consistent with this Order and necessary to its effectuation.
A copy of the proposed plan will be delivered to counsel for plaintiffs who
shall be accorded a right to be heard thereon.
If by Septernber 1, 1972, any lucz] school district or

50.
ic sducation to all mentally

14
ik =

intermediate unit is not providing a free pul’

retarded persons 4 to 21 years of age within its responsibility, the

ERIC ,
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Secretary of Education, pursuant to Section '372{(5) of the
Public Schnol Code of 1949, 24 Purd. Stat. 1372{(5) shall directly
provide, maintain, administe~, supervise, and operate programs
for the education and training of these children.

51. The Masters shall hear any members of the plaintirf
class who may be agrrieved in the implementation of this Order,

The Masters shall be compensated by defendants.

&
™

3. This Court shall retain jurisdictidn of the matter

L5 ]

until {t has heard the final report of the Master on or before

October 15, 1972,

ETZ:&?.!:J kGM@[ :J/A H‘Cﬂx\‘ R

Thomas K¢ &ilThool ] J. Shane Creamer
Attorney—for Plaintiffs Attorney General
{
(e A (e
EE"WE]ntraub

Deputy Attorney General
Attorneys for Deflendants

Acknaw1édged:

;
e

}ﬁrbali: ///fk /,{ f?‘\ B

Dr, David H\ Kurtzman
Secretary of Eduzat1un

r’{*‘/“ 9(5‘ ,-5;-'1- e

Dr. N1Tliam F Ohrtman
Director, Bureau of
Special Education

————

Lo e e T
SMrs, Helene Hanlgemuth

& Secretary Df Publ1r Welfare

((“\‘th\l‘-f\ x \ a \ rf\_?s-i\
Edward R. Goldman ”
Commissioner of Mental

Retardation




O

ERIC

Aruitoxt provided by Eic:

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

PENNSYLVANIA ASSOCIATION FOR
RETARDED CHILDREN;
NANCY BETH BOWMAN, ET AL,

Plaintiffs

CIVIL ACTION
NG, 71-42

V.

COMMONWEALTH OF PENNSYLVANIA,
DAVID H., KURTZMAN, ET AL,

Defendants

AND NOW, this 18th day of June, 1971, the parties having
entered into the attached Stipulation, the Stipulation is approaved by

this Court, and it is hereby so Ordered.




W

TRICT COURT

IN THE UNITED STATES DI
F PEHNNSYILVANIA

FOR THE EASTERN DISTRICT

0

PENNSYLVA NIA ASSOCIATION FOR H

RETARDED CHILDREDN,

NANCY BETH BOWMAN, ET AL. z

Flaintiffs .

z Civil Action No.
V. . Tl-42 |

COMMONWEALTH OF PENNSY LVA NIA, 3
DAVID H. KURTZMAN, ET A:i..

Defendants H

STIPULATION

Subject to the approval and order of the Court, it is agreed

by the parties that:

1. Definition

nt or

{a) '""Change in educational status' shall mean an assig}:ﬁig t
ent based on the fact that thes child is mentally retarded or
se mentally retarded to one of the following educational

assignments: Regular Education, Special Education or to no assignment,

r from one type of special education to another.

m

(b) "Department'shall mean the Pennsylvania Department of

(c) '""'School District''shall mean any school district in tho -

Commonwealth of Pennsylvania.

W)
‘,]‘




=3 Intermediate Unit' shall mean the intermediate units

as provided by the Pennsylvania School Code.

() 'Regular Education' =shall mean education other than special

pecial schools

i)

{f)} ‘'Special Education''shall mean special classes,

ool district or intermediate

:J"

ccal scl

[l

education and training secured by the

unit ocutside the public B chools or in special institutions, instruction in the

at. Sec. 13-1371

ﬂ‘

home and tuition reirrb ursement, as provided in 24 Purd. Sta

through 13-1380.

2. Mo child, aged 5 years, & months through 21 years, who is

the intermediate

mentally retarded or who is thought by any school official,

unit, or by his parents or guardian to be mentally retarded, shall be

subjecied to a change in educational status without first being accaorded

notice and the opportunity of a due process hearing as hereinafter prescribed.

This proviaion shall also apply to any child wha

transmit copi

i
Ll

interemediate units, the Members o their Boards, and their counsel, which

- =

regulations shall incorporate paragraph 1 above and otherwise shall provide

as foll

\L’]\
" Il

36




{a) Whenever any mentally retarded or allegedly mentally retardoed

child, aged five years, six months, through twenty-one years, is

change in educational status by 2 school district, inter-

mediate unit or any school official, notice of the pr oposcd action
shall first be pgiven to the parent or guardian of tke child.

() Notice of the proposed action shall be given in writ ing by
registered malil to the parent or guardian of the child.

{c) The notice shall describe the proposed actioa in detuil,

is proposed and a clear and full statemcnt of the reasons thercfor, including
specification of any tests or reports upon which such action is prupused.,

"he notice shall advise the parent or g

-

(d)
native cvducation opportunities, if any, available to his child other than

that proposed.

th ysed action at a full hearing before the Secretary of

t = time convenient to the parecnt,

&
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(£) The notice shall inform the parent or guardian of his right to

counsel, of his right to examine

g
]
N
i
o
M
m
[ni]
1]
w
"t
]
o
]
-
W
o
]
=g
iy
w
H
(=1
s
it
[
<
[l
]
\m\
R
-

records including any tests or soeperts

A e A e s
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official, employee, or agent of a schouol district, intermediate unit or th:

[

department who may have evidance upon which the proposed action 1nay be

(g} The notice shall inform the parent or guardian of the availabilii

‘cnns 3?1‘—%x id

ml

4

ft

[
ot

x

o]

of various organizations, inclduing the local chc 1

irn in connaceilion with

Associatlion for Ratarded Children, 1o as=sist ]

o

thhe hearing and the school district or intermeoediate anit invoelved shall offer

to provide full infermation about such organization to such parent or guardi

P

(h) The notice shall inform theparent or guardian that he is
=1lilYud undeaer the IPennsvlivania Mental Health and Ix*ir;r;:;;l Roeardation Act
o Lthe services ol = lacal ceunter for an independent meodical, peyvachologicnl

and educalional evaluation of his child and shzll =pececify Lthe narans,

address, and telephone nurmber of the MH-MR center in his ecatchmuent area,

(i) The notice shall specify the procedure for pursuing a hearin

:d upon by counsel,

£
uy
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e
g
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which form shall distinetly state that the parent or guardian must {

2 fori and miall the same e Lthe schiowl districel oy intermmediate uiil

\l-l-

L

involved within 14 days of the date of the notice.
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by ma ili,,g in the form regq
of the aforesaid notice, the school district or intermediate unit invelved

shall send out a second notice in the ma nner prescribed by paragraphs

2(a)-2(i) above, which notice shall also distinctly advise the parent or

also be accoempanied with a form for requesting a hearing of the type

(k) The hearing shall be schedulédd not soconer than 20 days nor

hearing [rom the parant

~
H
7

wd
E
i
L
-
ey
[}
l-1
o
_

lJater thun 45 days after receipt of the

or guardian.

(1) The hearing shall be held in the local district and at a place

reasonably convenient te the parent or guardzaﬁ of thé child. At the option

of the parent or g d the hearing may be held in the evening and such
option shall be forth the form reguesting the hearing aforesaid.
{rm) The hearing officer shall be the Secretary of Education,

W
e}
f
3
py
(]
ey
B
-
“e
(=)
¥
]
w
foued

or his designee, but shall not be an officer, employee or

district or intermodiate unit in which the child resides.

{(n) The hearing shall be an oral, personal hearing, and shall

"

be pubklic vwnless the parent or guardian specifies a closed hear ing.
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P

(o) The decision of the he ring office;

the evidence presented at the hearing.

(p) The local school district or intcrmadiate unit shall have tke

o
ey
"
o
]
o
1
T
-
o
o
]
It
I
o
-

(r) The parent or guardian of the child may be represented at Lhe
hearing by legal counsel of his choosing.

et
o
[
T3
]
p
my
4]
"~
-
A
ol
ot
!
b

(s) The parent or guardiau er his counsel shal
acccess prior to the hearing to ali records of the sch
mediate unit coencerning his ehildg,
= £

I

proposed action may be based.

3el shall have the ripght to

compel the attecndance of, to confront and to cross-examine any witness testi-
fying for the school board or intermediate unit and any official, employee,
or agent of the school district, intermediate unit, or the department who

m.u
v}
o)
:
£

Il n‘
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L
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o
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o
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o]
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i
(o
B
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i)
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(au) The parent or guardian shall have the right to present evidence

and testimony, including expert medical, psychological or educational

testimony.
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(v} No later than 30 days aftes the hearing, the hearing oificer

ristercd

)D':]q

findings of fact and conclusions of law and which shall be sent by ro

(w) Pending the hearing and receipt of notification of the decision
by the parent or guardian, there =hall be no change in the childfs educational
status.

3. Defendant shall promptly submit the regulations adeopted pursuant

their delivery to the school districts and intermediate units shall file

ntiffe a statement of how and to whom =aid ro gulations

%
-
by
=
r+
s
1
n
Q
£
H
"
W
o
2.
gy
,__.‘

ivered,

i

and 2ny covering statement s were de

Lt

Lt

4. HNotice and the opportunity of a due process hearing, as set out in

t

paragraph Z above, shall be afforded on and after the effective date of
he stipulation to every child who is mentally retarded or who is thought

by any school official, the intermediate unit, or by his parcnis or puarcdian

o be mentally retarded, before subjecting such child to a change in educationz
status as defined herein,
= = = = —_— : if—?r
; B B aun Y :
T e R S .
Stuart 5. Bowia,
Deputy Atterncy Genecral
Counscl for Defoendants
Thomas K. Gilhool T
Couns el for Plaintifis
dated: June 18, 1971 41
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APPLMDIX A
NOTICE

To: (1) All parents and guardians of mentally retarded persons
resident in the Commeonwealth of Pennsylvania

{£2) All schoel Districts and Intermediate Units in the Common-

wealth of Pennsylvania

approving a Consent

n

Notice is hereby given = that a propos ed Orde

Agreement and issuing certain Injunctions in Pennsvlvania Association

for Retarded Children, et al. v. Commonwealth of Pennsylvania, E.D.

Pa., C,A. No. 71-42, is on file with the Clerk of the United States
District Court and available for inspectiun there and in the offices
of the Superintendent of cach School District and Intermediate Unit in the

Cornmonwealth of Pennsylvania and of each County Chapter of the Pennsylvania

Assoclation for Rgtagrﬂed Children.

(2) That the above mentioned action, on behalf of all mentally
fetard:;gd persons who have been denied access toa free, public program
of education and training, was begun on January 7, 1971, raising certain
procedural and substantive eclaims against the laws and practices of the
Coemmonwealth of Pennsylvania, the Department of Education, the
Department of Public Welfare, 12 named School Districts and Intermediate

in the

[\

Units and the e¢lass of all School Districts and Intermediate Unit

Commonwealth, because of their failure to provide a free public education to
all mentally retarded children.

(3) That the proposed Order would approve a Consent Agreement

entered into by the named parties on Octeber 7, 1971, providing that

each mentally retarded child shall be accorded access to a program of

ERIC
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ducation and training, t hat notice and an opportunity for a hearing shall
be accorded before any change in the educational assignment of mentally

retarded children, that certain sections of the Pubii:: School Code shall

be §0 construed, and that certain Regulations so providing shall be
oromulgated thereunder, and that a Special Master shall be appointed to
wversee the identification by defendants of all mentally retarded children
/ho have been denied an education and the formulation ard implementation
y defendants of a plan to provide a free, public program of education and
raining to all mentally retarded children as soon as possible and no later

an September 1, 1972, and would also issue certain Injunctions consistent

ith the Consent Agreer’nent;

(4) That the parents or guardian of any mentally retarded child

"
b

ny school district or intermediate unit who may wish to make an

0
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jection to the Propc
80 by entering an appearance and filing a statement of o jections

th the Clerk of the United States District Court for the Eastern District
Pennsylvania, 9th and Chestnut Streets, Philadelphia, on or befo

tober 20, Al??lg Hearing therecon shall be held before the Court at

00 o'clock A.M., Cctober 22, 1971.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

PENNSYLVANLA ASSOCIATION FOR :
RETARDED CHILDREN
NANCY BETH BOWNAN, et al,
Plaintiffs CIVIL ACTION
v. NO. 71-42

COMMONWEALTH OF PENNSYLVANIA,
DAVID H. KURTZMAN, e

)

t al.

Defendants

PLAINTIFFS' MEMORANDUM IN SUPPORT OF
THEIR MOTION TO CONVENE A THREE COURT JUDG

=

Thomas K. Gilhool, Esquire
Room 1300, On¢ Warth 13th Street
Philadelphia, Puannsylvania 19107

Attorney for Plaintiffs:
Of Counseal:

Paul R. Dimond

Harvard Center for Law and Education
38 Kirkland Street

Eg mbridge, Massachusetts 02138




IN THE UNITED STATES DISTRICT CCURT
FCR THE EASTERN DISTRICT CF PENNSYLVANLA

PENNEYLVANIA ASSCCATICN FCR
RETARDED CHILDREN ,
NANCY BETH BCWMAN, et al.

Flaintiffs

'
o

-

o
ok
™
i

V.

CCMMCNWEALTH CF PENNSYLVANIA,
D. H.- KURTZMAN, et al.

Defendants

5' MEMCRANDUM IN SUPPCRT CF
ICN TG CCNVENE A THREE CCURT JUDGE

Plaintiffs seek, inter alia, to enjoin the enforcement of Fennsy lvania

statutes and regulations of statewn on the ground that they

Clauses of the Fourteenth

viclate the Due FProcess and Equal Protection

Amendment to theConstitution of the Linited States,

Title 23 U. 5.
is ''plainly insubstantial.'" Ex parte Poraky, 290 U. 5. 30, 32 (1933);

an, 370 U.S. 713, 715 (1962).

u‘#

Jdlewild Bon Voyage Liquor Corp. v. Epste

der direction of the United States Supreme= Court

The Federal courts un ir

hed a low threshhold for the convening of a three-judge

m

have establi

court, heolding that a constitutional issue is '"plainly insubsatantial’’ only

1
In addition to contesting, on two grounds, the constitutionality of Secticna
1304 d 1375 of the Fennsylvania School Code, and the regulations promul-
hereunder, particularly Sections 5-400 and 5-220 of the Pupil

e Regulations of the State Board of Education, plaintiffs alac

1) the construction as a panéhznt matter of Sections 1330 and

1ige (1
e School Code and (2) the constit utionality aof defendantas?
applying the cited statutory provisions and otherwise, arbitrarily

: "iciouuly denying to plaintiffs the opportunity of an education.
termination of this Iagt claim, of itself, probably alsoc requires a three

M 3
" -
-
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obviously without merit or . . . its unsoundness

g0 clearly results from the previous decisions of
the [Supreme] court as to foreclose the subject and leav
noc room for the inference that the guestion sought to be
raised ¢an be the subject of controversy. "

Weigel, 35 F. Supp. 375, 779 (D.N.J. 1949), citing

may be denied only where claim is *wholly insubstantial, legally !Epeaking

non-existent''). The gquestion of substantiality is to be determined

wD‘
»ﬂ\
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e
H
H
o
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e
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ot
#

from the pleadings and the three judge court is

Monaghan, 65 F. Supp. 658, 661 (W.D. Pa. 1946). The assertion of

non-constifutiendlclaims along with a non-friveous eoMititnsonal attack
does not remove a case from the ;::perat:u:sﬁ of Section 2281 the h a 7gdg

court has jurisdiction over all grounds of attack and may properly adjudicate

all of the claims raised. Florida Lime & Avacado Flowers, Inc. v.

Jacobson, 362 U.S. 73, 80.81 (1960). Cf. Zemel v. Rusk, 381 U.S. 1, 6

The only question before the Court, therefore, is whether the
conatitutional claims presented by plaintiffs are '"wholly and plainly insubstantial"
or '"obviously without merit.'" Clearly, as the decision of the Second Circuit

Court of Appeals in McMillan v. Board of Education of the State of New York,

430 F. 2d 1145 (24 Cir. 1970) (per Frienrndly, C.T.) and the following "¢

judge court., Compare Dept. of Employment v, U, 8., 385 U.S. 355, 357 {1966)
with Ex parte Bransford, 310 U.S. 354, 361 (1940). See also Query ¥,

United States, 316 U.S. 486 (1942) Groff v. Wohlgemuth, C. A. No. 71-3340
(E.D. Pa. 1971) o )

a6




staternent of this case show, plaintiffs' claims are far from insubsatantial.
Rather they are so substantial as to be compelling -- to require the

convening of a three judge court, e to require the submissicn of the merits

to that court, and, upon hzaring, to require judgmaent in plaintiffs favor.

1. STATEMENT CF THE FACTS

The United State s Supreme Court, in Brown v. Beard of Education

347 U.S5. 483, 493 (1954), definitively stated the purposes of education:

"{Education] is required in the performance of:

most basis public responsibilities . . ., . It is ths very
foundation of good citizenship. It is a principal instrument
for awakenlng the child to cultural values, in preparing

him for later . . . training, and in helping him to adjust
normally to his environment.  [I]t is doubtful that any child
may reasonably be expected to succeed in life if he is denied
the opportunity of an education. -

i of the crucial importance, of

pw

Chis appreciation of the purpcsaes,
sublic schoeling is not peculiar to 1954; from Thomas Jefferson to the
Bt recently written statutes,the purposes of education and its functions in our

iociety have always been clear.

Among the cases in this Circuit where three judge courts have been convened,
see Smith v. Reynolds, 277 F., Supp. 65 {E.D. Pa. 1967), _ ub n
Shapirov. Thamgsan. 394 U. 5. 61B (1969): Williford v. Laupha;ﬁﬁer, 311
F. Supp. 720 (E.D. Pa. 1969); Caldwell v. Laupheimer, 3il F. Supp. 853
(E.D. Pa. 1969); Jenkinse v. Georges, 312 F. Supp. 289 (W.D, Pa. 1969);
Woods v. Miller, 312 F. Supp. 316 (W. D. Pa. 1970); Swarb v. Lennox, 314
¥. Supp. 1091 (E.D. Pa. 1970), Cooper v. Laupheimer, 316 F. Supp. 264
(E.D. Pa. 1970); McElroy v. Santiago, 319 F. Supp. 284 (E.D. Pa. 1970).

surpoaes of education forumulated by the

€ pu
Gn‘:su;u:il ft:: Except;r‘;nal Ehildrén a department of the National Education

Association, and the largest professional organization in spacial education.
""Policy Statermnent: Basi:; Commitment; and Responsaibilities to Exceptional
Children'', Jaurnal of Exceptionai Thildren (Feb. 1971), p. 424.
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These purposes pertain with equal, even greater, force to retarded.
citizens. Abge_’nt a astructured, formal opportunity to secure an education,
the purposes will not likely be rea;:ged by retarded citizens at all: for them,
dévelaprﬂgnﬁ and learning is unlikely te come informmally or by happenstance,
as it does for so many others. And the consequercer.are considerably more

éeverg for retarded citizens. Absent education the retarded citizen will

o

e unable to provide for himeself and may even be incapable of self-care and
hence in jeopardy of ingtitutionalization, loss of liberty, and even loss of

life. If, as Justice Holmes wrote, education is, because af its high and

pervasive purpose, ""one of the first objects of public care''. Interstate

Consol. Ry, Co. v. Massachusetts, 207 U.5. 79, 87 (1907), those purposes and

the circurnstances of retarded children cormbine to require that the

universal undertaking of the states to provide educ ation for all extend, too,

to all of the retarded.

Yet across the country approximately G0% of the children o school

age who are retarded are not receiving an education. President's Committee

on Mental Retardation, M. R, 69, Anpual Report, p. 18. In Pennsylvania,

50,043 children are enrolled in special classes for the retarded. Yet,
in Pennsylvania, there are at least 103, 800 retarded children of achool

ge -- as many as 53, 400 children are not receiving an education.

o

The eleven named plaintiffa here are fairly representative, in every way,

of these many children who have been denied access, formally and informally,
in a great irnaginative variety of ways, to public schoocling. Their number
can not yet be fully specified but in a 1963-69 Report, by way of example, the

Director of Special Education of the Philadelphia School District esatimated

there were 58,000 retarded children of school age in Philadelphia of whom

4 :
The estimate of the number of retarded children in Pemsylvania is based
upon the Stedrnan-Sherwood incidence index (1967).
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8,040 were in special classes. Cn January 1, 1963, 426 retarded children

were on waiting lista for special classes in Philadelphia. Report of the

Collaborative Study of Educational Programs for Handicapped Children

(Dec. 1968) p. 46, The 1965 State Plan~ admits to 20, 000 retarded children
not now served by public special education classes, and speaks ambiguoualy
also of another "'perhaps 80,000 . . . who do not fit into nursery classes

or public school special education.'' Com. of Penna., The Comprehensive

Mental Retardation Plan (Déec., 1965) p. 4.

The exclusion of these many retarded children from the achools in
Pennsylvania and in the mtion rests upon the myth that thg?v are not educable.
_ The myth has been embodied, inter alia,in state statutes, including those
here x‘:éntgéted, and in a pattern of practice, also contested here, that in
arbitrary and irrational fashion withholds schooling from these children.

And myth it is, or, more properly fiction.

{1970) p. 324 recites,

". . . the pessimistic views, which have been so
widely and for so long entertained regardimgthe ineducability
of the rnentally defective, are unwarranted."

The Council for E=xceptional Children's recently proffered '"Policy Statement:
Basgic Commitments and Responsibilities to Exceptional Children'' underscores

the same fact:

"There is no divisiding line which excludes some
children and includes others in educational programs.

"Mentally retarded children of yesteryear who were
excluded because they were 'unteachable'have

recently become 'educable’ or 'trainable.'"

Journal of Exceptional Children (Feb. 1971) pp. 422, 429.

5
Required of the Cornmonwealth by the United States Department of Health,

t
Ed’m’:atigﬁ and Welfare under Public Law 38-156,
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A careful review of recent litecrature and axperience 1n the cducation of rearded
children, Philip Roos, "Trends and Issues in Special Education for the Menta 11y

Retarded", Education and Training of the Mentally Retarded, vol. 5., No. 2

(April 1970), p. 51, concludes:

"retarded children are . ., . developing individuals with potential

for growth and learning., Even the most profoundly retarded . ,
have sorne capacity for development, The scope of special Educatzéﬁ
[ should and can] include all levels of retardaticn. '

Compare, President's Committee onMental Retardation, The Six Hour Retarded

Child (1970) pp. 4, 17, stating the goal of a zero-reject,  all inclu give

educational systemn.
Expert opinion is universally of the same mind: there is no such
thing as an uneducable child. Classification of children to the contrary,

as by the statutea and practices challenged here, ha s no baais in reality.

In fact, of every 30 fgtafdgd citizens , 25 with education, are
capable of achieving self-suffic ency in the cense of entering the ordinary
labor market. Another 4, with educationsare also capable of a@hieviﬂg
self-sufficiency, though in employment in a sheltered environment. And one,

with education,is capable of achieving self-care. See. e. g.. Cohen,

"Vocational Rehabilitation of the Mentally Retarded, "_F

America, vol 15., No. 4, Nov. 1968, p- 1C2l; Preagident's Committee on Mental
Retardation, MR 69, Annual Report, p- 17 And see, the admission of the
Commonwealth -- '"severely rded persons (with I,Q.'s of less than 35)

can learn self-care and often even socially useful activities' -- at p- 92 of The

Comprehensive Mental Retardation Plan (Dec. 1965). To continue the false

classification is not only to frustrate the purposes of the fundarnental state
undertaking in education and to exact a heavy toll in liberty and in life from

retarded citizens, but it is also to impose upon the state the great cost of the




continued institutionalization of the uneducated retarded.

At igsue here is the constituienal rationality of the pervasive
pattern of formal and informal exclusion from public schooling suffered
by the eleven plaintiff children here named and the unnumbered children they
represant. At issue is the constitutionality of Sections 1375 and 1304
of the Pennsylvania School! Code, of the conduct grounded in thoae and in
of exclusion, itself hiding, ar seeking to hide, the irrationality of the classification.
Simply stated: (1) whether the Commonwerlth may exclude retarded children
from the public schools without notice and a prior due process hearing, and
(2) whether the Commonwealth may separate out plaintiff retarded children
while extending to all others a public education. These questions, substantial
and compelling,as what fallowe will shaw, requireg a three judge court for theiz .

resolution.

II. ARGUMENT ON THE MERITS

A. The Exclusion of Plaintiffs from Public Schooling Without
Notice and A Full Prior Hearing Denies Them The Due Process
of the Law

Plaintiffs may not conatituionally be excluded from the benefit of a

publie education without notice and a prior hearing, 7 As the United States

Supreme Court said in Armstrong v. Man#o, 380 U.S, 545, 552 (1965), due

6
Institdional care costs about $40, 000 per bed in construction costs and

vearly maintenance of the retarded ranges from $2000 to £10, 000. Preaidents
Committee on Mental Retardation. Theag Bo Must Be Equal: America's Needs
in Habilitation and Employment of the Mentally Retarded (1969) p. 14. Compare
the earnings potential of an estimatedr 2 million retarded persors capable of
learning to support themselves but who have not yet been taught.

p
At issue here is (1) the consti#utionalityof Section 1375 which authorizes the
exclusion of children from the schools as ''uneducable and untrainable"

with no notice and without a prior hearing; (2) the constitutionality of Section -
1304 which authorizes the postponement of admission of any child with a mental
age under £ yeara and of the Pupil Attending Regulations, Section 5-220,

which provides for an "appeal to the Secretary of Education'’ -- never yet

used -- but does not require notice of the right to a hearing, a statemert

of the basis of the postponement, or the opportunity to presert evidence,

to crose-examine, or to representation by counsel; and (3) the constitutionality
of any exelusien, refusal to admit, or postponement of admission of any

@ ‘:tardad child of school age, hoaweavar formal or informal, with no .notice and

FRICihevr a prior heariag. '
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process requires that the opportunity to be heard ‘'must be granted at

a meaningful time and in a meaningful manner.'

The Court has repeatediy held that where a person's assential

interests are at stake, final govermment action must await opportunity for a hearing.

The alternative is to consign those interests tu ''the play and action of

a purely personal and arbitrary powen'Yick Wo v. Hopkins, 118 U,S, 356

]

370 (1886). Thus, in the following circumstances, due mroces

has been held to reguire notice and a hearing before essential interests

are disturbed by government action. Armstrong v. Manzo, 380 U.5. 545

(1965) (deprivation of parenthood); _Cole v. Young, 35! U.S. 536 (1956)

Slochower v. Board of Higher Education, 350 U.S. 551 (1956) (dismissal

from employment); Goldsmith v. United States Board of Tax Appeals,

270 U.S. 117 (1926) (accountant's qualifications to practice before the

Board of Tax Appeals); Schware v. Board of Bar Examiners, 353 U.S5.

232 (1957)9right to take bar examination). _Snaidach v. Family Finance

Corp., 395 U.5. 337 (1969) (prejudgment garnishment}. Most recently, in

‘Goldberg v. Kelly, 397 U.5. 254 (1970) {public assistance benefits), the
importance of a full hearing prior to termination of a benefit granted by

the state was reaffirmed.

That a public education is such a weighty interest as to require

notice and a full hearing prior to deprivation is by now well settled. 5ee,

€.9., Dixon v. Alabama State Boardof Education 294 F. 2d. 150 (5th Cir. 1961)

cert denied, 368 U.5. 930 (1961); Woods v. Wright, 334 F, 2d 369 (5th Cir.

1964); _Esteban v. Central Missouri State Colleqe, 277 F. Supp. 649 (W.D.

Mo. 1967); . 382 F. 2d 807 (2d Circuit 1967);

8

This District Court anticipated the Goldberg holding in Caldwell v. Laupheimer,
311 F. Supp. 853 (1969) (three judge court). And, similarly, thisGourt
required a prior hearing in _Swarb v, Lennox, 314 F. Supp. 1091 (1970)
{confession of judgment) and McElroy v. Santiago, 319 F. Supp. 284 (1970)

(distraint for rent){both three judge courts).

O
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Stricklin v. Regents of Univ. of Visconsin, 297 F. Supp. 416 (V.D. is. 1969);

Scoville v. Board of Ed. of Joliet, 236 F. Supp. 988 (N.D. Iil. 1969)

aff'd. 415 F, 2d 860 (7th Cir. 1969) rev'd en bane F.24 (1970);

Vought v. Van Buren Puyblic Schools, 306 F. Supp. 1383 (E.D. Mich. 1969)

Here, however, notice and a full prier hearing is even mer e
critical than it was in any of the above cited cases. Here,the state not
only deprives plaintiffs of the benefit of public education, but it alse

(1) stigmatizes plaintiff childrern forever as tmentally defective, uneducable,

untrainable, not yet five years mentally, or unable to profit from further

echooling and (E)Edépfi'\!tﬁs them of their lxst and necessary chance to secure
whatever blessings of liberty and life their talents might, with educzati@ﬁ, bring,
Together these two (acts mean that the stafe in excluding plaintiff children

from the public schrols renders them inevitably wards of the state or of their - family,
forever the subjects of ridicule or pity, but never free and self -sufficient,

How much more sorious is the "lifetime stigma'', how rmuch more ""drastic the
action', than that which flows from a record of disciplinary expulgion for

distributinr political magasines which contain a few untoward words. Cf.

Vought v. Van Buren Public Schools, 306 F, Supp. 1388, 1393 (E, D. Mich. 1969).

Recently, the United States Supr eme Court considered the necessity

of a full due pr hearing before the state stigmatizes any citizen.

o]
p]
]
]
]

Wisconsin v. Constantineau, 39 U.S. Law Wk. 4128 {Tanuary 19, 1971).

There the police, without notice to her or a prior hearing, had posted a notice
in all retail liquor establishments forbidding sales to Mra. Constantineau because

of her '""excessive drinking''. The Court wrote:

“"The only issue present here is whether the label

or characterization given a person by 'paging’, though

a mark of illness to some, is to others such a stigma or
badge of disgrace that procedural due process requiras
ntocie and an opportunity te be heard. We agree

with the district court that the private interest is auch that
those requirements . . . must be meat, "

O
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e is significant that mostof the provisions of the

Bill of Rights are procedural, for it is procedure

that marks much of the difference batween rule by

law and rule by fiat,

‘'Only when the whole proceedings lteading to the pinning

of an unsavory label om a person are aired can oppressive
results be prevented.'’

The labels here = ''uneducable and untrainable'’, ''subject to the
laws for mental defectives'',''not yet attained a mental age of five years'',
“"unable to ﬁrafft from further public schoel attendancd'== can have only a more
severe effect on the young andimpressionable child than the pesting of
"Exégsglvebdrunkgﬁégs“ on an adult. Furthermore, to deprivey. a child of

the fundamental right of educhtiop, rather than the mixed privilege of access

te alcohol, is a far more severe deprivation,

In circumstances similar to those here, exclusion for otherfeyges uUn=
specified ''medical reasons'', another federal district court In Wisconsin
ordered the named plaintiff and the class of ail medically excluded children
reinstated In publie schools and ordered further that & full due process

hearing be held prior to any future exclusions. Marlega v. Board of School

9

Directors of Milwaukee, C.A, No. 70-C-8 (E.D, Wis., Sept, 18, 1970},

The court directed that a due process hearing must Include specification of the reasa;s
for exclusion a prior h=aring, the right to be represented by counsel, to

confront and cross-exawine Hitﬁéises;-éﬁd to present evidence and witnesses

on the child's behalf, a stenographic record of the hgariﬁé. a final

decision In writing stating in detail the reasont for any exclusion and speci=

fiaction of avallable public education alternatives. Cf, Goldberg v, Kelly,

pp. 853 (E.D. Pa. 1969).2

Rt
L7y
[~

397 u.s. 254 (1970);

Or February 25, 1971, in another related case, a three pudgdPuaderal court
denied a motion to dismiss in Stewart v, Phillips, C.A. No. 70-1199-F

(D. Mass,), where plaintiffs are seeking to enjoin their dedignation as
'mentally retarded' and their placement in special classes wlthout notice and
an ocppoertunity for a prior, full due process hearing.
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The failure to provide notice and z full hearing before excluding
plaintiff retarded children from the public schools and thus so vitally
affecting their fundamental interests constitutes a denial of the
process 'dué; each plaintiff and every member of the class they represent.
Sections 1375 and 1304 of the Fennsylvania School Code and Section 5-220
of the Pupil Attendance Regulations and the action of defendants in any way
excluding retarded children from the schools without notice and a prior

hearing are unconstitutional.

Plaintiffs have stated not only a substantial claim but a comnpelling
one. Certainly, a three judge court must be convened. And further, the deprivation
of the constitutional right to due process alone warrants immmediate readmission

of plaintiff retarded children to public schooling, see e.g., Dixon, Voods,

Vought and Marlega, supra, equitable recoupment of any money spent by

plaintiffs' parents in any attempt to secure to their excluded children
a private gducation, and compensatory education for the days, months and years
the Commonwealth deprived plaintiffs of all educatisnal opportunity.

See United States v. Jefferson County Bd. of Eduecation, 372 F 24 836,

891-92, 900 {5th Cir. 1966) aff'd._en banc, 380 F. 2d 335 (1967); Hobson v.

Hansen, 269 F.Supp. 401, 515 (D.C, 1967), aff'd. sub nom Smuek v.

Hansen, 408 F. 2d. 175 (D.C. Cir. 1967).

B. The Exclusion from Publie Schooling of Plaintiff Mentally
Retarded Children Deniesto Them The Equal Protection of
the Law, - - L _

Opening argument for South Carolina before the United States

347 U.S. 483 (1954), John W,

Supreme Court in B;

Davis said:

O
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"May it please the Court, I think if the appellants’
construction of the Fourtcenth Amendment should pre-

vail here, there is ne doubt in my mind that it would

catch the Indian within ite grasp just as much as the

Negro. If it should prevail, I am unable to see why

a state wculd have any further right to segregate its

pupils on the ground cof sex or on the ground of age or

on the ground of mantal capacity." (Emphaaias supplied),

Flaintiffs' argument here is much simpler. Plaintiffs do
not here challenge the separation of special classes for retarded children
from regular classes or the proper assignment of retarded children to special classes.
Plaintiff retarded children raise only the question whether the state, having under-
taken to provide public education to all of its children, ineluding to all of

its exceptional children, may deny it to plaintiffs entirely.

Sections 130! and 1372 of the Pennsylvania Schosl Code declare explicitly
the Commenwealth's longstanding undertaking to provide publie aducation to
all children of school age. Yet at Scction 1304, the School Code provides for
the exclusion from school of children whoe have not yet attained a ﬁiEﬁtal age
of five, and at Section 1375, for the exclusion of "uneducable and untrainable"
children. The constitutionality of cach of these statutery provisiona ie here
at issue. Retarded children have alsoc been excluded from the schools under
contorted and contrived applications of S-:_::ti;:an 1330(2), as "unable to
profit from further publie school attendance', and of Section 1326, as not
vet eight years of age, and for even less specific and, in many cases, unknown
reasons. The constitutionality of thade practices is also at iasue here.
Stated simply, defendants have excluded plaintiff children from the public
schools, faile” te pruvide alternative public education, and thereby systematieally
deprived plaintiffs of an education while foering it freely to all other school

children. The named plaintiffs are a class of children who have been deprived

ERIC



of all public education while a much larger class of children is offered an
educational opportunity by the state, The central issue is whether sueh patently
different tFéatmEﬁt of two classes of children is justified under the applicable
standard of review.

. The Standard of Review Under ihe Equal Protection Clause

There 1s no doubt that the Equal Protection Chause applies

Ll

to the state's actions in providing the opportunity ofpubliec education to its
restdents, ''Such an opportunity, where the state has undertaken to provide it,
is a right which must be made available to all on equal terms.' Brown v.

) 10
Board of Education, 347 U.S5, 483, 493 (i954),

There appear, however, to be two standasds under theEqual Protection

Clauses for reviewing stz te actions which result in differential treatment of

classes. Under the restrained standard of review, state statutes and

L

practices are upheld if they fulfill any legitimate governmental purpose, and if

the means chosen are rationally related to that purpose and are not arbitrary.

E.g., Morey v. Doud, 354 U.S. 457, L65-66 (1957); _McGowan v. Maryland,

366 U.5. 420, L26-28 (i1961); Levy v. Louisiana 391, U.5. 63 (1968).

In contrast, classifications made by the state which are suspect(e.g.,
wealth or race} or which affect a fundamental interest {e.g., voting or travel)

are subjected to strict scrutiny and upheld only if necessary to promote a

compelling state interest. E.g., Shapire v. Thompsoen, 394 U.S5. 618, 634 (1969);

Loving v. Virginia, 388 u.5. 1, 9 (1967); _Harper v. Virginia State Board of

Elections, 383 U,5. 663, 670 (1960).

Although the strick standard of review is applicable in this,

an education case, defendant's actions deny plaintiffs the equal protection
10
Among the cases applylng this pr:ﬁzlple to non-racial classificationgi %
in public education, _Evans, 214 F. Supp. 316, 319- 21

{D. 5t, Croix 1970); _ Alexaﬂder v, Thamgs&n, 313 F. Supp, 1389, 1394
{(C.D. cal, 1970}; Habsnn v. Hanson, 269 F. Supp. 401 (D.D.C. 1967).
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of the laws under either standard, in three particulars: (1) by denying a public
education altogether to plaintiff class while granting it to all others, apparently
because plaintiffs are retarded; (2) by denying a public education altegetber-

to plaintiffs while granting it to an approximately equal number @f,rgtarded

hildren; (3) by denying an education altegether to the subclass of plaintiff

[}

children, who cannot afford private education, while granting education to

all other children in the state.

That the strict standard of review is applicable here scarcely requires
argument, The emmmiums to education are by now so familiar that extended
discussion of its fundamentality would be misplaced here. Suffice to say,

as the Court put it in Brown v, Board of Lducation, 347 U. 5. 483, 493 (1954):

1
"Education is perhaps the most important function of state and local governments. '’

Education effectively under girgds the exercise of all other basic rights: speech,
association, travel and as the circumstances of plaintiffs here clearly illuatrate,
liberty and life itself, Without education neither citizenship, nor self-realization,
nor even gainful employment is intwe day possible. Cne would be hard put,

as the Court has noted, to conjure any right more fundamental in this day.
Similarly, the Constitution of each state in the United States recognises

education as fundamental, so fundarmental that the laws of all but three make

ducation compulsory for at least ten year of each peraonis life.

11

The Brown Court did not discover the fundamentality of education. Mr. Justice
Holmes' characterization of education as "one of the first objects of public-
care' has been noted above. The Northwest Crdinance provided: Schools

and the meansa of education shall forever be encouraged.' Ordinance of

1787, Sec. 14 Art. 3. The Browvm Court merely rahearasaed a long evident

fact: education is of the deepest importance to the development of every

child. See, e.g., the statements of each of the last four Presidents:

1963 Code Cong. & Adm. N. 1450 (Kennedy): 1969 Code Cong. & Adm. N 2830
(Nixon); 1968 Code Cong. & Adm. N. 464B8-49 (Johnson); 1965 Code Cong. & Adm.
N. 1448-49 {Johnson); 1958 Code Cong. & Adm. N. 5412 (Eisenhower).

58
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t is for these familiar reasons that in Hoosie® v. Evans, 314 F.

Supp. 316 (1970) the District Court in St. Croix, the other district court

in this Circuit to face the issue, held that the interest in education is so

fundamental that a classification which affects edugaticﬂ must be subjected
12

to the strict standard of review.

Furthermeore, children s:@ﬂstltute a discrete and insular minority
unable to protect their interests by participating in the usual political
process and are therefore, traditional subjects for speécial protection by
the judiciary. Retarded children, regarded historically with prejudice and
subjected to diserimination, even rmore certainly constitute a diacreat and
insular minority to whom the usual political processes are not open. This,

too, requires strigt scrutiny of the ssifications here challenged.

VUr;thed States V. Carolene Praducts, 304 U.5. 144, 155%, N. 4 (1938).
Similarly, strich scrutiny is required because defendants' actions
also result in a suspect wealth classification: plaintiff c hildren ‘TEuat
purchase whatever education they receive, w;hi,le the state offers all other
13
children a public education freeir 7 For each and all of these reasons this
Court must strictly scrutinize any purpose profiered by the Commonwealth

for excluding plaintiff children from public education and must exact of

defendante a heavy burden of justification.

12
Among the cases in other Circuits so holding, sec¢ Hobson v. _Hansep 269 F.
Supp. 401, 507 (D.D.C. 1967) and Ordway v. Haf‘graves C.A. No. 71-540-C
(D. Mass. Mar. 11, 1971) ("It is beyond argument that the right te receive
a public school education is a basic personal right or liberty. ")

13
faulty wealth classifications in the eriminal process md voting cases.
E.g., Griffin v. Illinois, 351 1. 8. 12 (1954); ‘Harper v. Virginia State

Board of Elections, 383 U.S. 663 (1960), There all people were charged a
uniform price for the transcript or the vote, but the differential effect on

The wedlth classification does not bear even the superficial neutrality of the

the indigent made for a suspect classification. Here one claass of persons
is required to pay for a private education while the state offers an
education free to all others. Within the plaintiff class, of courge, is

the sub-class of plaintiffs unable to pay the purchase price of any private
education, persons who are effectively denied an education altogether.

Q Cf. Tatev Short, 39 U.5. L.Wk. 4301 (March 2, 1971).
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2. The Ipprivation of Egqual Protection of the Laws.

{a) By denvying a publie education altagether to plaintifis while
granting it to all others, the Commonwealth deprives them of the &gual

protection of the laws. Stripped of the surplusage of the applicable statutory

eason where none has been given, the

L

language, and adding at least some
state's purported reason for excluding retarded children is that they arec

14
retarded. At trial plaintiffs will present incontrovertible proof that

achieving a degrec of self-sufficiency or self-care. 'Plaintiff children

share in common with all other children this capacity fer improvement of

self with education. There is, desvite Section 1375, no such th;ﬁg as an

(o]

"uneducable and untrainable” child. Thus the state's purported classifying fact,
retardation, provides neo rationale for the exclusion of plaintiffs from

public aducation.

Rather, the reasoen r exclusion must be administrative convenience:
an asserted inability of particular teachers and schools to educate plaintiff

children. Such adn inistrative convenience, however, is a meam to an end,

the education of children; it is not a legitimate purpose in and of itself.

So far as administrative cenvenience resolves itself to finance, the reason

14

It might be asserted that the objectionable statutes and practices are
targetted to exclude particular sorts of retarded children. ‘Ag the

evidence will show and as is argued at (b) below, if so, defendant's practices

and their application of the statutes are, put mildly, wide of the mark,

for virtually every member of the excluded class has a counterpart, similarly

circumstanced, who is receiving publie schooling. The raore basic respeonse,

of course, is that argued hers, that 5o child within the claass of retarded ’
children or among all children differs from the others, from the perspective of
the purpose of public education: every child is educable. Each member of
the excluded class has counterparts among others; similarly circumstanced,
who are in some school and are learning.



E

for exclusion becomes the protection of the publie fise., \While a state may
legitimately seek to limit its expenditures, it may not accomplish such
a purpose by invidious distinctinns betwean clasacs of its citizens.

[t is not enough that a classification may save the state money. As the Court

madc patently clear in Shapiro v. Thompson, 394 U.S, 618, 633 (1969,

the classification must also have some independently rational basis.
5 :

'his classification has none: it must fali.

=

The state s declared purpowe, its only legitimate purpose, is the
education of children. Where.then 15 the legitimacy in excluding plaintiff
children from public education altogether? As all plaintiff children are educable,

where is the rational distinction between plaintiff children who are excluded 1nd

15

The classification implicit in Section 1304, children apges 5 year 7 months
with a mental age over five years, who are welcomed to school, and children
aged 5 year 7 months with a mental age under 5, who are excluded, may be
thought to rest on the propssition that retarded children will learn better
later. All educational opinion is to the contrary. Sece., e.g, Dybwad &
LaCrosse, "Earl y Childhood Education Is Essential to Handicapped Children."
18 J. of Nurscry Eduec. No. 2 {Jan. 1963); Dybwad, The Mentally
Handicapped Child Under Five (1969). As the Policy Statement of the
Council for Exceptional Children puts it, and it is no surprise in a decade where
the value of earlier education has been generally realized and pursued:

"Because of the exceptionality many children need to begin

their school experience at an earlier age than is usualfior children

in our society . . . . Increasingly it is apparent that formal education-
al  experiences at earlier levels would pay rich dividends.

Faor the full development of the capabilities of , , . the mentally
retarded . . . early educational programs are of critical importance.’
J. of Exceptional Children (Feb. 1971) pp. 421, 423,

From the perspective of the purposes of education, rationality directs that
retarded children should begin earlier, not, as 1304 has it later.

Furthermore, Section 1304 is patently arbitrary and irrational. First
graders are not universally tested anywhere in Pennsylvania, but on a
normal distribut ion of intelligence among first graders aged five years, 7
months or over, af least thirty percent will have .. mental ages dndér 5
years. So many eswdents are, of coursc,net. excluded from the aschools.
Ratk~= = Tuch smaller number are singled ount willy-nilly -- perhaps

the look on their face, or the color of th ; r mother's coat when they
come to register -- tested and excluded, -

O
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other children® As plaintiff children undeniably have a fundamental interest in their
public education altogether? If plaintiff children might slow the progress of

quicker children, they may be placed in separate classes according to fair and
16

accurate procedures, including adequate provision for re view and assignment.
Many schools use more advanced students to assist in the education of the retarded,
to the benefit of both. What compelling state interegh, indeed, what interest at ali,

is promoted by the exclusion of plaintiff children?

Rather than excluding plaintiff children altogether from public Edu;’:—aticvm
rationality and the Constitution require that Section 1372 be applied to all children,

The Commonwealth must be enjoined to assure that each child has a public education

et
]
ey
2]
H
m
"
]

available te him in the local school district, in special classes or school
ceptional children, in special schools operated by the state, in approved schools
outside the public schools, in special institutions or in homebound instruction,
Having undertaken the responsibility to educate all its children, the state may

not now be heard to demur Anvididusly,:. thereby depriving plaintiff class

of the benefit of education

(b) By denying a public education altogether to plaintiff children,

 while granting it to an approximately equal number of retarded children, the

Commonwealth deprives plaintiffs of the equal protection of the laws. So far
as defendants might seek to justify the initial classification on the assertion that
plaintiffs are retarded and thus different, the justification fails to explain why

over 50, 000 equally '"different'’ children are being provided a public education.

16
In Washington, D. C., Judge Wright's order dissolving the existing track
system lecd to the retesting o over 1,272 children assigned to the special track.
The tests revealed that almost two-thirds had been improperly classified.
Smuck 3. Hobson, 408 F. 2d. 175 (D.C. Cir. 1969). And see Stewait v.

_Philips, C.A. No. 70-1199-F (D. Mass. 1971).
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Plaintiff children run the range of intzlligence and skill among retarded
children of comparable age, yet plaintiffs have been excluded from public
education while similarly handicapped éhilﬂftﬁ:ﬁ! have not. As the proof will
show, virtually every member of the excluded class has a counterpart,
similarly circumastanced, who is receiving public education. See, e.g.,

Note 15, supra. Surely, this unegual treatment of these two classes of children

cannot be justified under cither standard of review.

(¢) By denying an education altogether to that subclass of plaintiff
children, who cannot afford a private education, the Commonwealth deprives
them of the equal protection of the laws., In addition, to the sali:‘;itudé owed
all members of plaintiffs' class, sec page 15, supra, special judicizal protection
should be afforded to plainitff children whose parents are indigent. See
Michelman, ''Supreme Court, 1968, Term, Forward; Protecting the
Poor Through theFourteenth Amendment, " :8;3 Harv. L. Rev. 7 (1969).

For this special class of children, the state's denial of all opportunity for an
education is complete: these children will never receive any education at all
because of their parents’ inéig{-iﬁﬁyi For the indigent plaintiff, this
is mot merely a case of unconscionable and unequal treatment at the hands of
the state: this is total dépi‘i‘?aﬁéﬂ of all oprertunity for even a médi;um of
independence; seli-care or selfssufﬁ;iéﬁéy.— Their mandated misery is fore-
shortened onlyby tteaccidents which result in their sarly death. The inﬂigeﬁts in
plaintiffs' claas surely deserve a minimum of protection from this Ceurt to

17

avoid the disaster which otherwise will be their lot.

17

Whether the ground for such concern for indigent plaintiffs' education,

be due proceas or equal protection the result is the same: the provision

of an opportunity for an education to indigent plaintiffa. In Boddie v, State

of Connecticut, 37 U.S. L. Wk. 4294 (March 2, 1971), Mr. Justice

Harlan's majority opinion holds that the denial of access to the courts to seek

a divorce, because of the party's indigency and a filing fee, violates-due.
process. Justices Brennan and Douglas, concurring, suggest that the

denial of court access to the parties because of their indigency violates

equal protection as well. Griffin, Douplas, and Harper and Taté v, Short,

37 U.S. L. Wk. 4301 -- decided the same day as Boddie and much like the matter
here, concerned with poverty leading to institutionalization -- seem to suggest -
that equal protection ground is more appropriate. Michelmas , supra, steers
» riddle course -- "minirm‘m protection -- for the poor" ases. B

63



3. _HMeHillan v. EQ;ré of Education of the State of New York.

In a case not unlike the one now.before theCourt, McMillan v. Board

of Education of State of New York, 430 F. 2d, 1145 (1970), theCourt of . .peals

for the Second Circuit overruled a district court's refusal to convene a three
judge court and its dismissal of the mmplaint as to the State of New York,

There the plaintiffs were brain injured children attending private school.

Under New York law, if adeguate facilities or instruction was naﬁ available

in public schools, Ehg state was authorized to pay up to $2iﬁﬂé a year for

each child in an approved private schoal. The plaintiffs, each of whom had

to pay about $3,000 in private tuition, challenged the 52,000 limitation and

the fallure of defendants to provide publie schoel éiassgs adeguate for plaintiff
children. The% sought an injunction te prehibit enforcement of the 52,000
ceiling and to reﬁuire defendants to provide an adequate number of special

classes,

On the filing of the complaint, two of the three original plaintiffs were
admitted to special elésses for the brain injured in the public schools. Two
additidnal plaintiffs intervened, and one was -immediately éﬁétptéd into
a ngcial class in public school. (Note that in New York public schools special
classes are maintained for brain injured children, while separate =aecial
classes are maintained for those, like plaintiffs here, who are mental ly

retarded.)

In reversing the dismissal of the eomplaint by thecourt below and
its refusal to oonvene a three judye court, Judge Henry Friendly, not the
least cautious or restrained member of the federal judiciary, held that the
claims presented raised Suﬁétgﬁt?a§ §uést?ﬁns of equal protection. Judge
Friendly found +hat the New York law worked unfairly in many ways, particularly

upen those children whose parents' indigency does not permit them to make

any supplementary tuition payment at all. He specified two substantial

constitutional questions:

O
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""is there rational basis for a ceiling lower than

the cost that would have been incurred in maintaining
the child in the mast closely related type of public
class?" i

and, second, '""'lurking behind all this?!':

"the unresolved elaim that certain children whe are qualified
for the special classes, as the State asserts [the remaining plain-
tiffs] are not, are being kept out for lack of space and : ‘
thereby forced to seek private education at a substantial
expense to their parents not entailed for those who have been
adrnitted. "

These §uestigns are not unlike the equal protection questions raised in this
cage. Here, as in McMillan, the equal protection claim is substantial, and

a three judge court must be convensad.

Whatever the standard, as the entire argument above indicates,

plaintiffs have clearly stated a substantial, indeed a r;vm?eliiﬁg, claim

under the Equal Protection Clause. The classifications invoked by defendants
in statute and in practice rest on grounds whéllyv irrglevar;t te the achievemnent
of thiz state's purpose in undertaking public gdueatigm If the high purpose

of public education is not to be frustrated, the classifications here challenged
must be struck down and with them Sections 1304 and 1375 of the School Code.
Once the state has undertaken to offer its children public education, it must
provide each child the apparﬁunity of public aschooling in order to comply with

the Constitutional command of equal protection of the laws.
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The thres-judge court rnust be convened and after hearing the relief

sought must be granted. Here as in Hoosier and Marlega , in the student cases

cited at p. » supra, and in Alexander v. Holmes County Board of Educatinn,

396 U.5. 19 {1969), defendants must be ordered immediately to grant access to

public schooling to those who have been wrongfully deprived of it. 1f additional

IIL

funds are required to pay for plaintiifs' public education, they rmust be raised or
funds must be diverted from those alreadv committed to the support of the

education of all children. See., e.g., Hoosier v. Evans, 314 F. Supp- 316, 320

Griffin v. County School Board, 377 U.S5. 213 (1964); Griffin v. Illinois, 351 U.S.

12 (1956); Shapiro v. Thompson, 394 U.S. 618 (19&:’9).

CONCLUSION

For the aboave stated reasonas, a three-judge court must be convened,

defendants' rmotien to dismiss denied, and upon hearing, in timely fashion, the

elief requEsted by plaintiffs must be granted.

Respectfully submitted

beo ) 4 = A

Thc:rnas E Gl]hDDl

Room 1300, Cne North 13th Street
Philadelphia, Pennsylvania 19107

Attorney for Plaintiffs

Of Counsel

Paul R. Dimond

Harvard Center for Law and Education
38 Kirkland Street
Cambridge, Massachusetts 02138
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DRAFT MEMORANDUM IN SUPPORT OF (1) DECLARATION OF
DUE PROCESS RIGHTS AND DEPRIVATIONS THERECOF ;
AND

Defendants have excluded plaintiff children from all educational

_Qppﬂftuﬁity without any hearing. As a proximate result of such arbi-

£

[w]

trary exclusion, plaintiffs have been wrongfully denied the benefit
all publicly supported éducatién_appsrtuniﬁy for a substantial period

of time, some for as long as the length of a normal public school

career in elementary and secondary education. And there can be no doubt
that defendants' exclusion of these plaintiffs without hearing from a
public education althogether or from a particular public school (or basic
program therein) was and is wrongful, a long-continuing denial of the

fundamental process due every individual under our Federal Constitution.

See, e.g., Dixon v. Alabama State Board of Education, 294 F.2d 150 (5th

Cir. 1961); Woods v. Wright, 334 F.2d 369 (th Cir. 1964); Vought v. Van

Buren Public Schools, 306 F.Supp. 1388 (E.D. Mich. 1969);: Marlega v. Board

of School Directors cof Milwaukee, C.A, No. 70-C08 (E.D. Wisc., Sept. 18,

1970); Stewart v.. Phillips, C.A. No. 70-1199-F (D. Mass., February 8, 1971);

Stricklin v. Regents of Univ. of Wisconsin, 297 F,.Supp. 416 (W.D. Wisc.

1969). See also, Wisconsin v. Constantineau, 91 S. Ct, 507, 39 U.S.L. Wk.

4128 (January 19, 1971), and- discussion in Plaintiffs' Memorandum in Support

of Their Motion to Convene a Three Judge Court at 7-11.

67
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The day is long past when plaintiffs' rights should have been
vindicated and their wrongful exclusion redressed. As noted by a
unanimous Supreme Court, per Justice Goldberg,

. _» « Any deprivation of constitutional rights calls for
prompt rectification. The rights here asserted are, like
all such rights, present rights; they are not metely hopes
to some future enjoyment of some formalistic constitutional
promise. The basic guarantees of our constitution are
warrants for the here and now and, unless there is an over-
whelmingly ccmpelllng reason, they are to be promptly ful-
filled. Watson v, City of MEmphlE 373 U.5. 526, 532-533
(1963) (Emphasis in original), '

The same standard of timeliness now unquestionably applies in all

variety of school cases as well. See Green v. County School Bd., 391

U.8. 430, 439 (1968) (segregation); Alexander v. Holmes County Bd. of

Educ., 396 U.S. 19 (1969) (segregation); Vought v, Van Buren Public

Schools, supra (exclusion without hearing); Marlega v. Bd. of School

Directors of Mllwaukee, supra (exclusion without hearing); Drdwa;u:

Hargraves, 323 F.Supp. 1155 (D. Mass. 1971) (exclusion for pregnancy);

. Hoosier v. Evans, 314 F.Supp. 316 (D. St. Croix 1970) (exclusion for

"non-immigrant visitors'); Hobson v. Hansen, 327 F.Supp. 844 (D.D.C

1971) (Per, Wright, Cir. J.) (Denial of equal access to objectively
measurable education resources),
Compare Brown II, 379 U.S. 294 (1955) ("All deliberate speed"),

Thus the violation of rights of named plaintiffs (and all others who
have been wrongfully excluded from all puglig education by reason of the
defendants' failure to provide the hearing due each such individual) is
clear; and the passage of time has only aggravated the personal injury

resulting from such wrongful denial of educational opportunity and the failure




to redress the violation of constitutional rights. 1In such circumstances
the Court has broad power to fashion an appropriate remedy that promises
to work now:

Once a right and a violation have been shown, the scope of the
district court's equitable powers to remedy past wrong is broad,

for breadth and flexibility are inherent in equitable remedies.
Swann v, GharlgttEsﬁggklenbgrg, 402 U.S. 1, 16 (1971).

services to remedy the deprivation of .all education for the period of
wrongful exclusion, (2) determining which other members of plaintiff class
also have been wrongfully excluded Eécause denied due process; and (3)
providing the éame relief to these children as they are identified. 1In
similar circumstances, Judge Weinstein invoked his broad equity power to
insure that relief would be granted to all those wrongfully excluded from
school by reason of the school authorities' failure to préﬁide them a

hearing, Knight v. Board of Education, 48 F.R.D, 108, 115 (E.D. N.y. 1969). L

1670 students had been expelled from Lane High School in New York to relieve
overcrowding. The standard for expulsion was 30 days or more absence in the
previous semester and an unsatisfactory academic record in the previous school
year. Although noting that such suspensions raised serious questions of equal
protection, Judge Weinstein granted sweeping relief by way of preliminary
injunction solely on the basis of the due process violation, i.e.,, the school
authorities' failure to provide plaintiffs a hearing even if only on the
standard set by the school. Immediate readmission and the provision of remedial
services during the school day and the opportunity of a summer school program
to make up for the wrongful exclusion was ordered. Each of the 670 students
was granted this relief whether or not he was in fact absent for 30 days or
more and had an unsatisfactory academic record in the previous year, The remedy
flowed solely from the violation of each student's due process right to a
hearing; the violation of that right made every exclusion wrongful., The situa-
tion is exactly the same here for each member of the plaintiff class who has
been excluded without a hearing. That violation of due process, standing alonme,
makes every such exclusion wrongful and requires a complete remedy therefor.
Only in this cause, the state-wide extent of the class, the number and variety
of defendants, and the possible greater difficulty of identifying all members
of plaintiff class make the implementation of relief somewhat more diffiecult,
These factors call for even greater breadth and flexibility 'in the use of the
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He ordered defandant!schéal authorities (l) to readmit all 5§;dents wrong-
fully excluded; (2) to make up for the wrongful exclusion by providing reme-
dial assistance during the day and affording the appaftunity of a summer
school "program; (3) and to mail a copy of the court's order to each member
of the plaintiff class within 24 hours. Judge Weinstein, pursuant to Rule

3, F.R, Civ. P,, also appointed a master --consisting of three educational

W]

experts--before whom any member of plaintiff class who felt aggrieved by the
failure af.tha defendants to comply with the decree could bring his grievance
and have a hearing.
Under the circumstances éf the present cause, we respectfully submit
that a similar order and prccedﬁre for vindicating plainéiffs‘ fighﬁs.is
here both appropriate and necessary. This Court should order that defendants
I. As to all children presently excluded,

(1) -notify each person from 5 years, 7 months to 28 years of age
excluded from school under color of statutes here under attack
or by reason of any general or other expressions about inability
to profit from education, and the like, of his rights under
this order; _

(2) make such notice personal, insofar as possible, hy sending
this order by registered mail to every excluded child within
the knowledge of defendants; '

(3) further, in order to notify members of plaintiffs' class not
within the knowledge of the defendants; cause this order to be
published and publicized in all appropriate media, including
but not limited to, television, newspapers, radio and magazines

- throughout the state; !

(4) readmit named plaintiffs to a public education opportunity now
and thereafter for a period of time equivalant to the léngth
of the wrongful exclusion;

(5) readmit all other children wrongfully exeluded without a hearing

(FN 1 con't) Court's broad equity powers to fashion effective rolier Compare
U.S, v. Jefferson County Board of Education, 372 F.2d 836, 891-92, 900 (5th
Cir. 1966) (per Wisdom, Cir. J.), aff'd en banc, 380 F.2d 385 (1967),

where the modél decree for all desegregation in the 5th Circuit required com-
pensatory and remedial education services for all black children wrongfully
excluded from '"unitary" schools.
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within 10 days after identification to a public education
opportunity and thereafter for a period of time equivalent
to the length of the wrongful exclusion;

(7) at such hearing (a) determine first whether the child has
been wrongfully excluded because of the failure to provide an
initial hearing prior to exclusion, or thereafter a periodic
review of such excluded child's status; (b) upon finding no
hearing upon initial exclusion, or no periodic review there-
after, pursuant to (5) supra, readmit such child within 10
days to a public education opprotunity and thereafter for a
period of time equivalent to the length of the wrongful
exclusion; (c) upon finding that the prior exclusion was not
wrongful exclusion; (¢) upon finding that the prior exclusion
was not wrongful in that a full hearing was held upon exclu-
sion and a periodic review of the excluded child's status made
thereafter, hold a full hearing as set forth below;

(8)  insure that the hearing for all those not wrongly excluded,

(a) presume that the child is qualified and applying for read-
mission to a regular class; (b) set forth the bases for any
other assignment or total exclusion in detail: (¢) assign
impartial designees of the superintendent of the district in
which the child is resident as hearing examiner; (d) provide
opportunity, at no cost to the child, for medical, psychological,
and educational evaluation independent of the school system;
(e) insura that the child and his next friend have opportunity
to be represented by an advocate, including but not necessarily
a lawyer, to present and rebut evidence, and to cross-examine
witnesses; (f) make a record of the proceedings; (g) set Forth
with particularity the legal and factual basis for any decision
to assign the child to any program other than a regular class
or exclude him entirely from all public education opportunity;
(h) notify the child, next friend, and their advocate of any
alternative services or educational opportunities, for which
defendants believe he is qualified; (i) upon any determination
other than total exclusion readmit the child into the appro-
priate program no later than the first day of the fall 1971 school
year; _
II. As to all future reassignments from a regular ¢class program to any other,
or exclusion from a particular school or public education opportunity
altogether:

(1) send notice to the guardian of each such child, such notice to
include the proposed reassignments, the bases therefor, the
opportunity of a full hearing, including representation by an
advocate, presentation of evidence, opportunity for a full
evaluation independent of the 'school system, opportunity to
confront witness and contest evidence; B Ao

(2)  hold a hearing as set forth in the notice provision.above before
an impartial hearing examiner designated by the superintendent
of the school system in which the child is now in attendance;
said hearing examiner to notify next friend and advocate of the
child of the programs for which qualified, and set forth the legal
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and factual bases for his determination in writiag; .

(3) reassign the child to the appropriate program and there-
after periodically review the child's status:

(4) offer the child reassigned or excluded by such decision
within 10 days appeal to an impartial hearing examiner
appointed by the State Superintendent, the decision to be
reviewed as a matter of fact to determine whether sub-
stantial evidence supports the decision but denovo as to
the applization of law to those facts.

In addition, with respect only to those children presently excluded from
education opportunity, pursuanic to Rule 53, F.R, Civ. P., the Court should
appoint two masters, one serving each half of the state, to hear any
grievance claimed by plaintiffs to result from defendants' failure to
fulfill the terms of this order. Any member of plaintiff class who deems
himself so aggrieved may petition, simultaneously, the Court and the master
in his region (at the same time serving gapiés of said petition on State
Defendant Kurzman and the superintendent of his district) setting forth in
full his grievance. The master within 48 hours shall set the matter for
hearing and notify plaintiffs and appropriate defendants of the time and place
for such hearing. The master shall provide opportunity for a full hearing
and may require an independent evaludtion of the child. The master Hxall

hear all matters pertaining to any aspect of the grievance, and upon the

evidence and law file findings of fact and conclusions of law and a proposed

m

order with the Court within ten days. Such decision shall be binding unless
either the Court, plaintiff child, or defendant school authorities present
objections to the Court within ﬁén days after the filing of the master's
findings of fact and conclusions of law.

Under the circumstances of this cause, we respectfully submit that such
order and procedure are required to permit the Court to grant full virndication

of each plaintiff's right to due process of law.
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ALL EXCLUDED CHILDREN  Mills v. Bd, of Ed, of D:C., C.A. No 19-71 (Dp.D.C.) /on
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Duane remained lazrgely cxctruded £i1ow all publicly-supported
cducation until February, 1971, Lducecion experts at the Child
Study Caenter examined Duanc and found nim to o capable Ei

returning to regular class 1f supportive services were provided.

Followinyg sceveral arti and Washinoton

Star, Duanec was placed

on a two-hour a day basis without any catech=un assistance and
vithout en cvaluation or diagnostic initexrview ol any kind.
Duane has remained on a waiting list for a tuition grant and is.
now ?ﬁgluﬂéd Erom all puwnlicly-supported gﬂucaﬁién- [Sce

attached Affidavit, Appondix B]
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ed accessa to public schools since
attendance age, as a result of

based on

g
zsulting from a childhood illness

g4

ner with a full

gtatus.

7

on a waiting

publlicly-supported

resident "with

grj N-F* r

to afford private instruction.

and retardad,

Eho

he rejoction of

the lack of an appropriate educational

with right

Defendants havue

hearing or with a timely and
Despite repeated efforts by her

Janice has been excluded {rem all publicly=-supported

with

N.W., Washingteon,

child and has
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erxeluded {from all publicl
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scasol age who are eliginle Jor a fiyee public

cducation and who have been excluded fros such an education by

ig predominantly black

[
w

and poor, and is so numarous that joind-ar

. The gurstions of law and fact arc conmon to the

class, Plaintiffs will fairly and adeguately protect the in-

tercests of the class a#nd apprise the Couvt of claims typicil to

tion of scparate uctions hy

“ratte g risk of incon-
to individual
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to prococol Lhoelyr intercstsn.

to wit, Decfendnnts have vrengfully withheld the right to an

18, Thie BGHED OF

Dia and is vested with the legal respensibility

,
-

for the gencrsl enntrol of the public schotls, As such, the

Board nhas the authority to deternine all guostions of general

policy relatine to the schools and to direcect e

Defcndant ANITA ALLEYW i1z President of sald buard of E
Defondantz REYV. JAMES B. COATES, MURIEL M. ALEXANDER, CIPARLLES I.

CASSLLL, EDWAID L. HAUCOCK, NELSOX C. RCOT3, ALBERT . ROSEIL-

FIELD, MARTHA 5. SWAILMM, MATTIE G. TAYLOR, BARDYL R, TIBANA, and
EVIE iI. WASHINISION are all duly clected members of theo Eoard of
Edusation of the Distriet of Columixia. {1

1lg. HUGII J. SCOTT is the Superinten ient of the D;gtrlct af

sd with aémlrx*f’

Scihigels. As such, he is charco
trative responsibility for the operation of the District of .
' 7 | %

Coluniiia school system 31d for the direction of all matters

~I
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22 SANTE HL. LAEDO is the SGuneorvising Dirootor of the

sCorvicoy and
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class.
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Superintendenc in charge

the District of
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with tne adrd artrraisgals,

attondance investigation.

20, VALTER D, WASHINGTCH is the Commissionsr of the District

responsibility

snt,

tneluding portl culiovly thore funciticons with roennght £5 ro
for apnrenriations delegata2d te him by PFeoorganilzation Plan Ho.

iz Dirsctor of tho bLopartmont of
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Luman llasources of the District of Columbila. A5 such, he has

e

responsibility for the care and supcrvision of all children

committad to ti care of wLho Jocial Scrvices Adminigtration of

24. WILIFPRLD Sarvicos
Adminlstration of the District of Colunbia Dopartment of Human
fesourcos Aas anrh, she iz charged vith the roesponsilility [er

hildren who carnolb be properly cared for in their own heames and
for ths oparation of the Social Sorviccs Mdministration in

acaordance with applicable laws and rcgulationsi—.

o

m_’\
o]
i
]
bl
[
s
les
jw
.:—:-‘
[
i
pai]
o
0
[}
st
bt
=
[
oy
ot
i
"_I
3
jal
]
]
e
O
o]
[
a
g
)
]
jad]
(o g
g
rt
a3
]
iy
9
L
“J -
o
-

Congressz for the purpose cf the carc and treationt of depandent
and nealected children. As such, she is charged with the
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30, VOSTA-RANDALL is the School Liaison Officer for Jun1@§
I
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the Pui'ic Schools of the District of Columbia.

31. THE DISTRICT OF COLUMEIA is a municipal corporation and
may exercise, pursuant to 1 D.C. Code 102, such powers of

a municipal corporation. Through its s-snecies and instrumcont-—
alities, the District of Columbia “as the legal rcsponsibility

ustody and supervision of neglected and dependent

Hy
o
H
rt
=
m
3]
E

children, and for providing for the publicly-supported education

of school age children of the District of Columbia.

Summary of Pactual
Apsllcabli to the

~gations
EEE

32. At all times material to this cause, plaintiffs have baon
ready, willing, and able to profit from an education but have

for a publicly-supported cduca-

\L{': :

been deprived of all opportunit
tion for a substantial period of time.

33. Plaintiffs caunot afford a private education. Thereforc,
Defendants' denial of access to a publicly- suppa:teﬂ education
é@g:ivesrplaintiffg of any and all educational opvortunity.

34. " Upon inférmatian.anﬂ,belief, plaintiffs are denied an
equal educational opportunity in that other children simjilarly

situated to plaintiffs in all material re spects are given a

room or otherwisge. 1In particular, Defendants provide tuition
grants, special education programs, or speciall, trained
teachers for a substantial number of other children who have

been dasigﬁa:;d as in need of the same kind of special education

services as these Pblaintiffs.

35. The procedures by which plaintiffs are excluded or
‘_guspendea from public school are arbitrary and do not conform

to the due process requirements of the Fifth Amendmesnt. Plain=

tiffs are excluded and suspended without: (a) notification as

to a hearing, the nature of offense or tatus, any alternative

vér:iﬁgggim publicly=supported gdacatiaﬁa% services, or the

ERIC o £1
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ciiclusion or obtheor denial of publiclv-=supported
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martial arbiter, the presentation of
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—ation of adverse witnesses; and (g¢) opportunity

for periodic review of the necessity for continued ecuclusion or

36. Vén july 21, 1971, in hearings before the Honorable Judge
J. Skéllg Wrigiht on a motion to  intervene in llobson v. Hanscn,
269 F.Supp. 401 (1967), iﬁ behalf of excluded children, the
Corporation Counsel conceded in ¢ al argumant that the Board of
Education has a legal and moral duty to educate these childroen.
37. On July 28, 1971, attorneys for the plaintiffs forwarded
letters to Defendant Scott and Defendant members of the Board of

tducation réqu§%t:ﬁg them to take immediate action to admit

38. On August 5, 1971, atterneys for the plaintiffs conferrod

with Defendants Scott and John L. Johnson and their attorney
ECul

this meeting, Defendants offered their éssuraﬁéés that the then
named petitioners would cach be placed in a suitable educational

program in the Fall term, and that a full list of the remaining

rt
o
i
m
s
c
{3
¥
il
e
]
bl
%
(8]
c
e
fa]
o2
]

children excluded from a publicly-suppor

3
i

compiled. Plaintiffs were subsequently given assurances through

Defendants' attorney that eighit out of the ten named petitioners

ly—-supported education,

ﬂ\

would be placed in programs of publi

ell, William

, King

jan

i

including plaintiffs Lid

fendant Superintendent Scott,
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39. On August 10, 1971, the
in a written momorandum te the Defendant Boaxd of Education,

stat

m

2 that the school system was making " a commitment to expand
£
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itz Vimited special education services and to immediately

udents" named in

resolve the special problems of these ten s

the original suit.

H

40. n late August, the parents of plaintiffs

received letters from Defendant
Board of Education informing them that the children had baen
recommended for a special education tuition grant, but remaincd
on the waiting list for such tuition grants,
41. On September 10, 1971, the school attendance year for
the Distriect of Columbia Public Schools began, Plaintiff
children have received no notification of any school placement
for the 1971 Fall term and remain entirely excluded from all

public® y-supported education.

[
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42. By denying plaintiffs access (o a publ
education, while providing such an cducation teo othar District of
Columbiua childran, Defendants violate plaintiff children's rights

guarantecd to thom by thoe United States Constitution, MAendment V,

D.C. Code §531-203 and 31-110!, and Gistrict of Colwabh; a Board of

43, District ol Columbia Board of Education lule §1l8.1, Chap-
ter XIII, which scts forth grounds for exclusion from school, iz
violative of the right to an equal cducational opportunity and, as

presently applied, ie without statutory authority, insofar as

‘.ﬂ
s
~

enablcs Defendants to exciude plaintiffs cﬁtirély from publicly-

supporitcd educaticn.

44, The arbitrery application of D.C. Code §31-203, so that
children similarly situated to plaintiffs in all material reepects
are provided gpecial ingtrucﬁiﬁﬁ or other publicly-supported odu-
cation while plaintiffs are denied any publicly-suprorted educa-

tien, also denies plaintiffs’' right to an egual cducational op-

addition, the procedures by which plaintiffs and other

N
G
.

=
b’

children are excluded, suspanded, expolled, rasas signed or trans—
ferred from recular :ublic scaool classes violate their rights to
due process of law, in that there is neither a prior hearing nor a

periodic review of tl* ¢ status.

Hu
=

46. Spocifically, plaintiffs and other children in the c'lass

“they represent.are denied their constitutional rights to be in=-

formed in writing of the reasons for their exclusion, suspension,

expulsion, or transfer; to receive a prior heazing, such hearing

W

to be conducted bw an impartial arbiter of fact and law or appli-

to school

[
1]

cable rule, to confeont witnesses, Lo have accoes
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51. Furthermore, Defendants Thompson and Rutiedge have failed

records, to proscnt evidence and witnesseos in their behalf, to e

=ty

repreagnﬁeﬁ by counsel or other aé&aéatg of their choice; and, ..
a review by an appropriate body, such as the Board of Education.
8.1, Chapter XIII, which scts forth grounds
for cxclusion from school, on its face and as applicd, is veid for
vaguencss, and is the subject of such indefinite, arbitrary and
capricious abusc, that it violates plaintiffs' constitutional
right te due procuss of law.
43. Plaintiffs are also denied their right to have alternative
Eﬂucat on made available to them pending and followi ng the outemie
©” any such procecding concerning suspension, exclusion, expulsion
or transfer frém regular classes, or pending any assessment of

their r~ed f@r special education.

Thi.rd Claﬁﬁ fa; Belief: Failure ta P1Gviég WQrﬁs
of thL,%: i f ¢ L& Wi

children's rights guaranteed to them by the United States Consti-

tutien, Amendment V, and D.C. Code §31—2Dli Defendants of the

partment of Human Resources, as guardians to plaintiffs Mills and

Blackshedre, dependent wards of the District of Colu mbia, have

failed to discharge their duty to cause such children to be reg-

ularly instructed in public or private s:hééls.- |

50, Specifically, bDefendants Thgmpsén, DeLaine, Randall; ang--—=="""""
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Rutledge, and their agents, have fai

Mills, a dependent committed ward, and other dependent children

ent at Junior Village, in or provide them with programs of

resid a
publicly-supported education fo r substantial per;cﬂs of time.
fa ;

to enroll plaintiff Blacksheare, a dopendent committed ward, in



or provide him vith a program of puslicly- surportoec odducation
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upportoeae cducation, including the educational servicss teo which

they arc entitled by thc constitutional guarantee cf ecgual

l
I

educational opportunity, cause plaintiffs to suffor continuing
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and irreparable harm to their future as students, wagc-carners,

citizens and members of socicty,

53. | YWae stigma winich attaches to plaintiff children by rcouson

of Defendants' actions constitutes irreparable harm.

"self=fulfilling prophocy,"
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Hobsen v. Hansen, 269 I.Supp. 401, 491 (D.

]

. 1967}, rropelling

these plaintiff children toward academic, social and cconomic

55. Unless Defendants immediately provide publicly-su; ported

furlther

ot
H

which exclude children from a regular public school assignment

without providing (a) adequate and irmmedia: alternative

educational servi

i
Iy
i}
s
o
pa
0
—
o

cation or tuition grants, and (b) a constitutionally adequate

“g;gr hearing and periodic review of their status, progress and

cihnildren due process of law and equal protection under the law

.q‘

in accordancé with the rifth Amendment: of the United State
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2. Enjoin Defendants from continuing their policics and prac-
tices whiech éx:lusc children from a-regular public schooal assign-
ment without providing (a) adeguate and immediate alternative ed-
ucational services, including, but not limited to, special educa-

ants, and (L) a constitutionally adeguate priecr

-

ition g

b
)

tion or +tui
hearing and periodic review of tlyir status, progress and the ad

ecquacy of any educatioenal alternative
3. Enjoin Defendants from failing to:

a. Provide plaintiffs, and all members of the class=
they fengSEﬁt, with a publicly-supported education within thirty

days of the entry of its Order;

ys of the entry of its

b. Submit, within fourteon &:

I

Order, a report to this Court and counsecl for plaintiffs, which
shall list each child prezently suspended, expclled, or otherwisc
excluded from a public;y—suppérteﬁ education, the feasén for, ana
the date and length of, each such suspension, éﬁpulsign, or ox-
clusion and the proposed time and type of educ 1anal placement of
each such child; |

c. Notify, within farty—eigﬁt hours of the gubmisé
sion of said report, the parents or guardian of each such child,
and infarm each as to the child's right to a publicly-supported
education and as to that child's proposced educational placement;

d. Cause to be publicly announced, within twénty

its Order, to all parents in the District of

F

[

days of the entry o
Columbia that all children, regardless of bandicap or other dis-
ability, have a right to an education; and to inform such
parents of the procedures requi:ed to enroll their children in an
appropriate program; and to submit a plan to the Court and coun-
éél for pluintiffs fgr future periovdic announcements,
e, Hold constitutionally adequate hear;ngs befarc a
master or other appropriate person, to be appointed by the Court,

for any meﬁbér of plaintiff class who feels aggrieved by his sub-
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secguent educationzl placomoent. Such mmaste or oth:r povson
shall ) |

(1) Sct forth the bases for the propozcd assi.;
ment or reassignrent and provision of interim or specizl educa-
cienal szrvices;

(2) Provide an opportunity to each child (a) o
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(4) Re

(5]

view periodicallvy
by this Court, any action resulting
this same procedure.

Provide plaintiffs
of any past wr@ﬁgful axcluzion,
wrengful
procedures. sur-
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Court, within thirty days from tho

=
L]
=
o
H|
et
o
+
o
E

l iment

m
\Ll".l‘

(2) any reas:

lar public school assignment; and (3) for ad-
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decisions, including the alternative <da- -

‘Submit to the Court, within thirty days fxom

for adeguate hearing procedures to

pil frem school, such plan to

precede any suspensicn af a pu

defining the specific authority
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to school perscnrel to suspend and the limitations imposed on
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authority, (2) the requirement of alternative education for
any period of suspension in excess of two consecutive full school
days, (3) the specific grounds upon which a child may be sus-
pended, (4) written and specific notice to parents or guardian of
the basis for any proposed suspension, (5) the aggartunity for a
hearing on any suspension, with representation by counsel, con-

frontation of witnesses, rebuttal of evidence, prese-lation of

evidence in behalf of the child, and access to the school records

of the child, and (6) written noti to parents or guardian of the

right 'of the child to a review of any suspension before an im-
partial tribunal, such as a committee of the Board of Education.
4. Grant such other and further relief as shall be deemed

necessary and appropriate, including but not limited to attorneys

fees.

":;/;’/ “Julian Té‘i:]per
NLADA National Law Office
1601 Connecticut Avenue, N.W.
Washington, D. C. 20009
(202) 462-1602

A A
[l .'fff - Le“' T 'Ei;
- Stanleysgﬁgrr
NLADA National Law Office
1601 Connecticut Avenue, N.W.
Washington, D. C. 20009
(202) 462-=1602

i Patzlc;a Wala
Center for Law and Social Policy
1600 20th Street; N.W,
Washington, D, C. 20009
(202) 387-4222

S | Cgear\a‘l;;’_, __L ;1 [ U fr(g=

Paul Dimond
Center for Law and Education
Harvard University
38 Kirkland Street
Carbr;ﬂge, Massachusetits 02138 .
(617). 495-4666 :
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APPDNDIN i

AFFIDAVIT

United States of America )
District of Columbia } ss:

I, EASTER ; being first duly sworn, depose and say:

1. I reside at 130 V Street, N.W., Washington, D.C.

i

i

My thirteen year old son, Duane , resides at Saint

o

Eliz “beth's Hospital; he is a depenient ward of the District of Columbia.

2. My son Duane was excluded from public school in the

I

District of Columbia in October of 18967. At that time, he was

attending the third grade at Gidd

e
H..l\

ngs Elementary School. In

High School.

3. Duane had completed the juniér primary, first, and seconc

rades at Van Ness Elcmentary School prior to his exclusion. He

W
0,

entered the third grade in September of 1967. In October of that
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o a small "social adjustment" class at
Ciddings Elem=ntary Schoeol, a D.C. public schssl. I wvzs not

contacted prior to this transfer, nor was I given any reason for it.

!

Duane was simply taken to this new school by a student membersof th
safety patrol in the middle of a regular sghéal!dayg

4. Duane remained in the class at Giddings for about five
days. One day, he came home and told me that he did net have to
go to school anymore. :

5. It is my understanding Fhat_;he social adjustment class's
and a regular substitute took her place. It was this substitute '

v" teacher, a Mrs. Jackson, who told Duane to get out and not to come

back anymore. I Eé}lgi“tﬁe school and was told by one of the office

‘personnel that Duane had been dismissed from school.

6. At the time of Duane's dismissal from Giddings, I received
no notice of any plan to suspend him, nor was I called to the school

O

e 90



for a conference on the suspension or cducational alternatives
for my son. I received no written notice of his suspension nor »F
the reasons for it; no formal hearing was held; and I was not

advised of the right to have such a hearing and present spokcsamen

vu

in Duane's behalf. I was given no indication as to when or
how Duane might return to school. Duana's fathor died on Octoher
17, 1967, but this fact, and its obvious effect on Duane's behavior,

t taken into account by those who wvere rosponsible for the

U

WE n

\m\
i)

da

i

cision regarding Duane's exclusion.
7. From October of 1267 through January of 19673, Duanc
remained at home, without instruction of any kind. No visiting

instructor or tutor was assigned to him for that period.

8. In January, 1968, on the suggestion of the Arca C

Community Mental Health Clinic which Duane had been attended,

D.C. General Hospital in order to attend a school

\FJ
m

Duanc ente
pragram there, taught by teachers Frém the Sharpe llealth School.
Duane remained in this Area C program until March 10, 1968. At
that time, I moved from 1015 12th Street,

5.
present address in Morthwest Washington, which is in Area B.

~

Duane became ineligible for the Arca C school program, and there
was no comparable program for Area B residents. Deoctors who
saw. Duane while he was at Area C, including a Dr. Weis, diagnosed

urbed.

-
W‘
el
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him as being emotionally di

leaving Area C in March of 1968, I
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ation Department of the School Board to
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ontacted~r the
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pec
find out about an educational alternative for Duane. The School
Board sent a visiting home instructor once or twice a week, each
time for about forty-five minutes, beginning approximately at the
end of April of that year. The instructor continued to come to our

home for individual lessons from September through June of the 1968-
1969 school year. Over the course of that year, the number of
iﬁstru:ti@ﬁié?ssians decrecased to about cne a week.. Often the
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viagitbting instructor merely care to the house cand talled o e,
without ¢ffering Duanc any acadomi

10. In Ecptember of 1269, Dumne wvas roeferrod to Saint
Elizabeth's Hospital by a psvchiatrist abt Children's Haspital,
whaore I had taken Duane to the clinic. He was discharged frvom
St. Elizabeth's after only four days, as his doctor, a Dr. Shingle,
felt that Duane did not need the kind of treatment Efféféﬁ-at the

1l. In Noverher of 1969, Duanc entered the DIAL progyvam,

]

a special class at the Perry School, a D.C. public school. Duane

I

u

was expelled from this class apnroximatoly one weelk-later for
fighting and causing a disturbance. I reoceived a letter from theo

Special Education office, stating that Duane was not ready for tho
DIAL program. I therefore contacted the Sharpe Health Scheol and
then Dr. Stanley Jackson to reaguest another visiting home instructor
to comnensate for this lack of formal educatioen, but Dr. Jackson
denied my redguest,

12. Duane had previously heen placed on tho waiting list
for Overbrook Schoel, a private residential facility in Virginia.
‘However, I learned that the £chool Board would not vay for all of

the tuition for Qverbrook, but could only pay approximately ore~third.

13. During the summer of 1970, William Raspberry of The

Washington Post, after writing a feature article about Duane &nd

the plight of other children needing special education in the District
contacted Mrs. Lindo at the Department of Special Education. She

had been in charge of Duane's file for some time. However, even
though Mr. Whitt at the Overbrook School had talé me Duane could be
a::é;teé if the tuition were paid, Mrs. Linde did not succeed in
arranging a tuition grant for Duane.

14. In May, 1970, I filed a Beyond Control complaint on Duane

in the D.C. Juv

[p]

nile Court, s0o that he would bc cnrolled in a

guitable school program. On November 16, 1870, Duare was made a ward
Q
ERIC of the social services Administration, with the Court ordering that
o o e ]

Hy



Duane beo prévjééé an education at Overbrook. Unknown to Lh; Court,

the residential scction of Overbrook was cleosed at about that time.

Nonethele Duane was cormitted to SSA as a dependent child and
At

was scnt to Junior Village to await transfer to Overbrook. \

I

Junior Village, Duane ran away and came home twice within four day
‘of his arrival therec, because of sexual assaults by other boys
at Junior Village. On November 20, 1970, Duane was sent to Cedar

Knoll because of his abscondances from Junior Village. We had

0

returned to Court and Judge Goodrich had ordered him transferred to

Maple Glen, but when I went to visit, I found that he was at Cedar

{noll Lnstead. Duane remained at Cedar Knoll for about one weck.

He was then transferred to Oak Hill, for fear he might run away,
even though, to my knowledge, he had made no attcmpts to run away
from Cedar Knoll. The windows at Oak I1ill have prison-like bars,
and the campus is surrounded by barbed-wire feonces. Duane was
kept in isoclation for sixteen hours a day at Oak Hill. After
Christmas, he was rcturned to Cedar Knoll, where he finally was
placed in a school program at that institution.

15, In February of 1971, I returned to Juvenile Court
and requested that Duane be allowed to return home. This request
was granted, and Duane has been at home since late Fekruary.

le. A few days after Duane's return Ezmef I visited the
Special Education office of the D.C. School Board to try to
make some appropriate arrangements for Duane's continuing education.

An artizle detailing Duane's lack of schooling had appearcd in the

Washington Star a few days earlier. Without conducting an

evaluation or diagnostic interview cf any kind, Mr. Queen, of the
Special Education Department, placed Duane in a seventh grade class
at Roper Junior High. These arrangements were made the same day as

my visit to Mr. Queen's office. Roper is approximately one hour's

distance by bus from ocur home.
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fic grade for the followsing vear.

18. On July 12, 1971, Puane entered D.C. Ga2neral Hospital

on a voluntary basis for medical care and counseling. He

indicated to me that he wanted to go teo St. Elizabeth's liospital

so that he could return to school as soon as possible.

19. On September 10, 1971, Duans was transferred to

St. Elizahbeth's Hospital Hiare he is just sitting around doinc
nothing. 1z has no schooling of any kind. During the summer
puane returned home for weekend vigits, and his behavinr was

cxcellent. ile has told me many times that all he wants to

do is go back to school. Duane says, "My nine year old siste:

o

20. Duane necods a classroom where he zan lcarn. I3

EASTER

1

- - . Al
Subscribed and sworn to before me this lizrfﬂay of September,
1971, in t;EfDlgtrlct of Columbia.

7 JelEs, éeixif{**‘%c%..ﬂ

Notary Public

O
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2. I am prezontly onployed as Coordinator of the
Chiled study Contor, Uoportment of Special Dducation,

Woeshingten University, and am a doctoral candidate in

of =
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H.A. degree from The Geoorge
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handicappasd childys
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fad]
C
0
jul
rt
n_l\ -
']
j=1
il
i

9, 1971, I . conducted an

migrant workoers in Laflirangoe, Texas; direc

o}
<
p
-
g
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s
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o

profil. from an cducation.
6. Duane visiced the Child sStudy Center with his

for 2 one-hour cvaluaslion pariod. Jle was cager to dis

High and

uncasiness or shynoss during thoe intervie 1

Duane's lunch noncey was taken

threatened by several groups

He stated that he eould "take care of them" but weuld

pinien that Duane BLlac]

kzhear

mothe

cuss h

o gn

]
-

I11 the two weaak

Ia

[

M

Carn

psd

of

period

from hiim

not fight

at school anyuore bagause he was not going ko be "kicked outl again

1ting.

7. Duang exprosses a strong desire to ramain in

school

Q iz aleo vory nuch threatoned by the preosent situation at Roper.
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PECER MILLS, ot al. )
)
V. ) Ccivil Action No. 1939-71
}
LBOARD OF EDUCATION, et al. )
AFFIDAVIT
STATE OF NEW YORK )
) ss5.
COUNTY OF WNEW YORK )
I, IGHACY GOLDBERG, being first duly sworn, depose and say:
1. I reside at 501 West 120th Street, MNew York, Mew York
10027,
2. I am presently Professor of Education in the Department
of Special Educatic Teachers College, Columbias University,

llew York City.
3. I am the holdcr of a Master's Dogree and Doctorate f[rom

the Teachers Cellege of Columbia University in the field of

Sp=zcial Education, and a Magister Philocsophiae degree from the
University of Warsaw. I alsc hold a Frofessional Diploma from
the Teachers College of
work with the physicall

1 of the International Associa

I am Secretary Gencra

Scientific Study of Mental DNeficiency, a fellow and past=president
of the American Association on Mental Deficiency, and a fellow

af the American Association for the Advancement of Science.

I have previously held the position of Director of the Department

tate School in Butlerville,

I have also served as a visiting professor, instructor, and

lacturer at various colleges and universities, 1 cluding the

97



Retardationg the 1965 Whito Houso
Confoerence on Education; the 1966 wWhive iouse Coenforonce on

Healsh; the Childron's Bureoau of the Department of dealth,

annd instikuban

isocaations in-

clude moewborship in

Nnueroun

the caucati
'n tho past twenty years, 1 have helped to train several hundreod
teachers and

cation. As

system. Therefore, the public - 1l s h

objective the provision of education for all chi

ébligatiah of the public scheools is to accept each
t

falls within a cert

that is friesndly to each, and to offer experienceas which wi

1
be useful to cach. I strongly hold the belief that our school

ﬂ

tem is, and waz established to be, available to ail, part of

a2

m

sye

3

an obhiid.

the birthright of every

Q ) E;B
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5. In our socicty tho

L_"II

cach "individual throughout his 1ifeo a full and cgual opoortunitcy
h

he skills, the knowle the understanding nocoes-=

sary to fulfill himself as an individual and as a constructive

mernber of society. cducation, in my opinion, is a

process of developing life shills needeoed for effcctive coping

is that part of the educational process which deals with the very

highly organizoed and structured develepmunt of Bvor
child and particulavly every crgeptions child ern be asnisted

in dealing with the problems of his envirenment by sonw '

wf schooling. ThE form of ecducation to bo provided will necaes-

educaticn for all children has been given renewed emphasis.

In 1963 in a presidential message to the 88th Congress President

ally retarded and to provide im-

proved services and opportunities for such exceptional citizens.

W
m
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Four econsecutive United States Presidents have expressed

personal interest to carry forward presidential panels and com-
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combat and amelicorate mental retardation.

7. Denial of Edugatlanal opportunities for exceptional

According to the principle of "normalization” widely adhered to
in much of Western Europe the méntally retarded or other ex-—

ceptional person should lead a life as clese to the normal as
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yet another burden on a family which i
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T have hoon

a ehild whe diffors <o much from his

2=

unity and tho parents' physical and mental health, not to

2. Bacause of the embremoly negative and stingmatized labels
which refcr o those

in coping with their

mlassces, must be speci

child has a right to fair procedurcs which will provide for a

ahilitics and disabilities and will

which must accept him when he is rejocted by thu public schools.
For thaese reasons adequate due process principles, and the

positive prosumption, i.e., that the child's rights
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dre pprocunesd in the abscence of suifiiad

in any doterminations afivcting a child'= ol

o

o, The need to reexamine the procedurces by which ohildran

aout of

szhool classes for the exceptional child accomnwdated many "slow

learners" recruited principally from among the immigrant population,

e

0
hf

In additien, such classes cften boeconme dumping grounds for those
children and vouths who bothered the regular class toeacher,

Moreover, the label rather than the disability

vidual who is considered mentally retarded by school authoritics

may not be so regarded by his friends and his family. The label
may then affect the ¢
the apt phrase, "the six-hour retarded child -- retard-d from
9 to 3, five days a week." One may ask whethor many children
are classified as exceptional, when the true nature of their
learning disabilities stems from environmental factors.

hermore, the problems resulting from such faulty classif-

L
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u

led culturally dis-

I

ications impinge primarily upon the so-ca

-
m
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Committee on Mental

o
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advantaged. Thus, the Presiden
Rotardation in 1968 reported that a child in a low income
rural or urban family is 15 times more likely to be diagnosed

as retarded than is a child from a higher income family. Two

~irst, parents of exceptional children must be involved in
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has very little choice in [inding any alternative edvcational
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st lonal

and ¢

to bthe individual noeds

Goethe once said: "If you treat an individual as he is, hao

will stay as he is; but if you treat. him as if he were what

m

he ocught to be, he will become what he ough

rt
rt
]
og

and could be."

Subscribed and sworn tc before me,

this /&  day of pecember, 1971.

e

O
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1. Iegnacy Goldberg
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Co-Editor, Polish Diszest. Published monthly by the Polish Infcroatien Ceonter,
Johannesburg, South Africm. 19hl - 1345 )

"Poland and Jews.'" Jeuish Affairs. ssyued monthly by the Scuth African

Jewish Board of Deputics, 4:2 (February, 19k5), p. 1.

"Selected Refercnces." Zﬁpag_ig? Teachers, 17:4 (1950 - 1951), p. 6 -

"Soecial Status of the Flufsiecally Handicapped.” 3Special Education Review,
8:4 (December, 1951), 9-1G.

ct Teachers Collers,

Guide for Furtheggpgvelﬂﬁqiﬂt af Snceia 11 EﬁucaLién L
Colubia Univeysity. "Ed.D. Rcport, icachers QDllCﬁ§§ ‘Columbia
University, Hew Yorhk 1952, Typevritten.

“progress Report to Parents.” I. I. Goldberg, with A. Sasscr, B. Voodward.
American Jocurnal O tiental Deficiency, 59:% (April, 1955), p. 560-67.

"Mental Health for the Efeceptional," Chapter L. Special Educatien for the
Excepticnal., M. E. Frampten and E, D, Gall (Eds.). Boston: P.rter
Sargent, 1953, p. 1156-22,

"Kew Look in the Concept of the Reliabilitation of the Mentally Retarded in a
State Instituticn. American Journal éf Liental Deflclency, €0:3
January, 19556, p. LET-6C

“Profiles of Special Education Personnel." Exceptional Children, 23:6 March

1957, 238; 2ko; 255-57.

"A Survey of the Present Status of Vocational Rehabilitation of the Mentally
Retarded Residents in State-Supported Institutions.' American Journsal
of Mental Deficiency, 61:b (April, 1957); P. 698-705.

"Rehabilitgtign of the Institutionalized Mentally Retarded " H. Leland and
I.I. Coliberg. American Psychologist, 12:8 (August, 1957), p. 528-30.

"Summaticn of Vocational Rehabilitaticn Programs at Loecal, State and National
- Levels." FProceclings, 1957 Woods Schools Conference. Langhorne,
Pennsylvania: VYoods 3chocls, 1957, p. 70=81.

"Scme Aspects of the Current Status of Education and Training in the United
States for Trainable Mentally Retarded Children." Exceptional
Children, 24:b (December, 1957), 146-54.

Proceedinmgs of the Workshop on the Training of Severely Retarded Children.

A. Madow and I, I. Goldbersg. Faribault, iinnesota: Faribault State
School and Hospital, 1957.

"Report on the Trainables." Children Limited, 5:5 (December, 1957) p. 1k-1S5.
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Foreword ic: , L. E. and Long, J. Understsndinc and Terching the
BLthdan; E i ) Darien, Conn.: The Educational Fublishing
Corporatiocn,

UCoordination of Services for the Rehabilitation of the Mentally Retarded.
The Internationsl Education Reporter, 1:3 {(tay, 1951),; p. 3-6; 15.

Biblicaraphy of Selected References in Special Lducation. New York: Bureau

of Publications, Teachers College, Columbia University, 1961.

f a Prescheol Propram upon Younrs BEdueable lentelly Retardeﬂ

Volume I. 'HMeasurable Growth and Develcpment.” Volume
Experimental. Presachool Curriculum." M. H. Fouracre, F. P.
< . Eanngr, and I. 7. Goldberg. U.Z. Office of Fducation Cooparative
Research Projeci, 1932.

“"Camparative gpecial Education." Apg*;ga e Emercing Role in Oversesas Educatica.

¢, V. Hunnicutt, editor. Syrascuse, New Yers: Syracuge University
School of Education, 1932. p. T1-T78.

"Eduecational Métﬁgéa.“ P*DEFFﬁ1FF§, International Consre s on the
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Publications (continued)

YStrance Facei_af Intellect." Centemporary Psycholory. B8:10 (October, 1963)
p. LOT7-08, T N

"Mental Retardation as & Community Preblem.” rhcgee§= g, Institute, Public
Health Nurses in a State Frogram for Hetardaticn. Hartiord, Connectict
Connecticut State Departuent of ]iealth, 1553, p. 18-38,

"Vocational Rehabilitetion and the Schools: A Joint Responsibility" ©Proceeding:
on a Conference on the Vocational Rehabilitetien of the lMentally
Retarded.”" New York: TeachoFs College, Columbia University, 1964.

"Tesching Teachers about Rehabilitatien,” W. J. Younie, ¥. P, Connor, and
I. I. Goldberg. Rehabilitation Record, 6:3 (May-June, 15 $53), p.32-37.

"The Special Class -- Parasitic, Endophytic, or Symbiotie Cell in the Body
Pedagogi ." I. I. Goldberg and L. 5. Blackman. lental Retardation,
3:2 (April, 1955), p. 30-31. - o

"Preasident's Messages." Mental Reterdation, 3:3, 4, 5, 6, and L:1, 2, 1965 -
1966,

"Mental Retardation: Who Says Whgt to Whom." American Journal of Mental
Deficienc; Am¢

fs TL:1 (July, 1955), p. 1-1Z.

YAn Action-Oriented Frccess of Special Education.”"” F. P. Connor and I. I.
Goldberg. Educational ﬁhEI‘EF}". Volume I. Jerome Hellmuth,
editor. Seattle: Special Child :Fublieaticns, 15€6 -

Foreward to: Kolburne, L.L. Effective Education for the Mentally Retatded
Child. HNew York: Vantage Press, 1955.

“The Challence of Mental Retardation to the Physical Therapist" in Role of
Physlcal Therapy in Menial Retardation. Washington, D. C., The
American Assocciation on Mental Deficiency, 1966. Uu48-53.

“Research and Educational Practices with Mentally Deficient Children.” I.I,
Qoldberg and M. L. Roocke. Chapter in Methods in Special E Edu:aticn_=
N. Haring and R. Schiefelbusch, editors. McGraw-Hill, 1967.

1 of Selected References in Special Education. Revised. HNew York:
Teachers College Press, Columbia University, 1967. :

“Gmplrntivg Bpecial Education for The Mentally Retarded," FProceedings of the
First Conpgreas of the Internatlcnal Assaclatic:n Tor the %Elentli‘ic

e

of b Pﬁitll Deficiency. Lc:négn, Enp‘lgnﬂ- Michael Jackson Pub-
]é.-hihg Coapary Limited, 1958. Pp. 147-156,

"Education as a Funetion of the Residential Scttineg.” I. I. Goldberg and W.J.
Younie. M.R, Mental Retardation. 7:(February, 1569): 12-1k.

"Eaxp:rgtive Speaial EquALian == A Challenge for Today == A Reallty for
Tomorrow." CEC Sclected Convention Papers, 1969. Washington,

D.C.: The Council {or Exceptional Children, 1969.

Q
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" Special Educetion LE;LI ers." Rehabilitation in
A?ei?il‘a} %:5 (October, 1359): L - 5.

ication =0 s in the U. 8. A.' IFroceeding Fatlaﬂal Rehabiliiation
Conference of Ausiralim Council for Rehabilitation of Dlsablgd-
¢ 3 ja: University of Ifew Socuth Wales, 1969. Pp. 330-335.

Ql;liﬁulaﬂr
sbled. BSyduey, Australia: University of New Ssuth VWales,
= 'Qai’?“?
da = S =

REhEbiilLa an Cﬁﬂ1erencs of Aus trg;i&n Cauﬁcll 1m? Ee

PUBLICATIONS (continued)

" poreword to: Schattner, Regina. An Early Childhood

Curriculum for Multiply Handicapped Children.
New York: The John bDay Company, 1971.

"Human Elghtg for the Mentally Retarded in the School
System". In Diana, P.B. and FPool, D.A. (eds)
Human Rights for the Mentally Retarded.

iy t

of a National Conference,

h

ballias, Texas: A Regért

March 29 - 30, 1971

"Toward a Systematiec Approach to Educational Planning
for the Trainable Mentally Retarded”. Education,
and Training of the Mentally Retarded. 6:4
{December, 1971} in press.

"Human nghts for the Mantally Retarded in the School
System'". Maﬂtal Rétardatlan! 9:6 (December, 1971)
in press.

"The Multidimensional Problems and Issues of Educating
Retarded Children and Youth". Murray, R.F.
and Resser, P.I. (eds) Genetic, Metabolic
and Developmental Aspects of Mental Retardation.

Spr;ﬁgflélﬂ Tllinois: Charles C. Thomas, 1972
in press. ‘
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INTRODUCTION
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THI DENIAL OF EDUCATION TO HANDICAPPED
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NTIFVrsS' EFFORTS TO OBTAIN PURLIC
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Isguis IN THE S5U0UIT

MENIT

DEVFVENDANKTS, BY TOTALLY DENYING PLAINTIEFE
CIHILDREN AN OPPORTIONITY TO RUECLEIVE A
PUBLICLY=-SUDPPORTED LRELUCATICII, VIOLLTE THE
CONSTITUTIONAL HMANDATI TO PROVIDL TIHEM
WITH Al EQUAIL EDUCATICHNAL OPFPORTUNILITY
DEFENDANTS EXMCLUDE PRPLATNTIFFEF CHILDREN IN
VioLATION OF THE STATUTES OF THE DILISTRICT
OoF COLUMBIA

DEFEWDANTSE' FAILURE TO PROVIDE FOR THE
EDUCATION OF CHILDRLEN WO ARE THEIR VWARDS,
COMMITTED TO THE DEPARTHMENT OF [IUMAN RE-
SOURCES, SOCIAL SERVICES ADMINISTRATION,
VIOLATES QSNSTI'FQTIC}NAL AND STATUTORY
MANDATES

THE EXCLUSIONARY I THE DEFENDANT

RULTZ ©
BOARD OF EDUCATION OF TI L=
COLUMBIA EXCEEDS ITESs O I
AUTHORITY AND VIOLATES TiHE DUIS ERQQESS
CILAUSE OF 7THE CONSETITUTION OF 7T

SETATES

-

DEFENDANTSE, BY FAIL
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IN THE UNITED STATES DISTRI
F

COL

Il
=
-
[
::j\

FOR THE DISTRICT O

PETER MILLS, et

v. Civil Action No. 1939-71

BOARD OF EDUCATION OF THE
DISTRICT OF COLUMBIA,
et al.,

Defendants.

MEMORANDUM IN ZSUPRPPORT O
_VERIFIED COMPLATNT

INTRODUCTION

Plaintiffs are school ag

m
4]
\n‘
P\
o
T
H
]
po
‘ Z
jag
[n]
)
v
M
Hy
m
J
3
o

excluded, and are excluding, entirely

Columbia Public Schools. Defendants comp] o550
rted education. Plaintiffs are pri-—

.children a publicly-suppor

marily poor and black and a (=}
private instruction. Each plaintiff desires a publicly-supported
education and would profit from such an education were it mad

available. Furthermore, plaintiff children have been denied an

education ithout fair hearings concerning such exclusion or

alternative educational Placement and without periodic review

their status.
n excluded from the very public

Plaintiff children have bes
education which the District of Columbia decems so important as to
make it compulsory for ten y=zars of every child's 1life. C.
Codo §31-201. Moreover, Defendants deny to plaintiffs the right
to admission in the Public Schools of the District of Columbi

ildren under

which it freely provides for other =szchool age ch

109
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fiule 51.1, Chapter HXIII, of the District of Colurnlbhia Board of

Education Rules. The District and its agents hav deprprived
plaintiffs of their op;ortunity to bocoms funchtiosning mombors of
our society. ZSuch uneqgual treatment of plaintifisi ehildren by the

lation of the Constitutiocon of the United Sitates and the statutos

and rules in force in the District of Columbia.

Furthoermore, Defendanis’® above-stated actions, wnich with-
hold or deny alternative forms of puhlic education without a ff;ré
hearing, arce in violation of plaintiffs' rights pursuant to g
Scctions 31-203 and 31-1101 of the Dist £ of Columbia Code, §
Fules §1.1, 14.1 and 14.3, Chapter XIII,cf the District of é

i
Columbia Board of Education Rule=s, and the Fifth Amandmenti Duc ?
Process Clausa of the United States Constitution. E
H

Plzintiff make this elaim on behalf of a4l schoosl aga

children who are eligible for a frec public education, but whom

1
ved of access to any publicly—-supportced cducation.
o

obtherwise déprl
The class is alsc redominantly black and poor and without

financial mezans to obtain private, alternative schooling.

. THE VALUE OF EDUCATION IN A FRCE SOCIETY |
The United States Supreme Court, in Brown v. Board of
Education, 347 U.S. 483, 493 {(1954), emphasized the uniguely
important role of education in our society:

Today educatien is perhaps the most important
function of state and local governments. Com—
pulsory school attendance laws and the great
expenditures for ceducation both demonstrate our
recognition of the importance of education to our
democratic socicety. It is reguired in the per=
formanoco of our most basic public vresponsibiliti
even service in the armod forcos. It is the vex
foundation of good citizenship. Today it is
principal instrument in awakenis -ng the child to
cultural values, in preparing him for later pro-—
fessional training, and in helping him fg adjust
normally o his anvironnmnasnt. In those days, it

is doubtiul that arr child moy roasonably ba

i
r'

O
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education, these children, unlike othe:

Forxr such children, development and learning are unlikely to come

m
3
o
ey

igférmally or Eﬁviranméntally, as they do for

The consequences of non—-education are thus far more severe for
1

mentally, emotionally or physically impaired citizens. Absent

education,

function in societsy

for himself. He is thus placed in jeopardy of instituticonaliza-—
tion, loss of liberty, and even loss of life.

1/ Other courts have similarly recognized the value of
education and have stood fast against its denial te particular
groups. See, for example, ra v. Board of Education, 267
F._.Supp. 356, 370 (S5.D. N.Y¥. 196, -

To a minor child in New ¥Q:E the right to

ic =cheol education is of monumental .

\ it will produce great benafits for
hlm in both tangilrle and intangible terms
in later l1ife. In addition, the aeducation
of each child is of paramﬁuﬁt importance to
u=s az a nation. A democracy can have no
more precious resource than its citizenrcy.

2/ Sce, e.g., Affidavit of Dr. Ervin Friedman, attached to tha

/erificd COWplaint as Appendix N, conceorning the Iuccessful ro-

sults of tcaching Ert::i_ijunu]y rgt:xrdgéi individuals to becosmes sclf
sufficiont and self-caring members of sccicty.
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arly 4,000 chiléren,

cxa2lusion from schioo = roocont indica
L of naticnal thl s of Hea
catigrn annd Welfare!® . B < ch
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1. The continuous = :
2 - Tho refusal +to o
3. The conditiona
4. The waiting 1i:
5, The use ©f hom
Rogal, Ellictt, Grossman and
‘Children From School®™ (1971)
on the Systematic Exclusion
25—-27, 1970, Washington, D.C.

Board of Edu:atlén, Division of Planning
tion, provides publicly-supported Special Education mrocorams

|
various descriptions to at least 3880 school age children. In !
1978=71, 2093 of these children were scrived in regularly fundad
special education programs in the District of Columbia Pulblic
Schools. Sege Exhibit A: Regularly Funded Speccial Education Fro-=

Fubllz Schoosls, lQ?G—?l- One hundroad and
i fedoral 1y funccd

grams 1in the D.C

géaaﬁﬂary LCducation Act. Sce,
S?LElal Education in tha D. C
Dopartment of
"hildron as }jf"lﬁtj 'rﬁzg—,ﬂ:-ﬂf—i’}

FEAN nt:sﬁ“r’zui)llé schocl ros
iﬁ;gl igu:at @il Programs o
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number of such children. However, in a 1971 rep

District of Columbia Public Schools admit that
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capped children are not to be served in thea le71

5 / Admittedly, somes limited numbers o
are enrolled in private school proegrans
endure inappropriate placements in recul:s
the Affidavit of Bobbie icMahan, attached
Verified Complaint) Yet, wunder the Rulie:
tion each =uch child has a right te =a =
which provides ins+truction adapted ta
as the school system recognizes, many
the right to public education because
e.g., Exhibit D: Memorandum of Julius 7. I
Board of Education, to the District of Colambi
tion, "The Tuition Grant Program of the D: i
Fubklic Schocls," Nowv. 19, 196%. The Ecard o
fregquently acknowiedged the existence of =
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dren denied a public education. Thus, for s
Superintendent's charge to the Citizen's Task Force on Special
Education, it is stated that: .
There is a large number of youth who have been
excluded from public education due to inadeguacies.
Too many children are denied :he right to public
education because of handicaps. ) !
Board of Education, "Rationale for Task Force on Special
Education," (1971) at 1.
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&/ Unfortunately, although reguired by Section 31-208 of the
N .| (1967 Ed.), a cens'.s of all children aged 3-18 in
he District is not taken. Nor have repeated reguests by
laintiffs' counsel to Defendants brought forth this information.

B

7 / District of Columbia Puklic Schools, "Description of
Yomar 1072 for the Education of

* especially Part ITI: i
ram. {Attacshcd as ;

Projected Activities for Fiscal
Handicapped Children," March 17, 1971. =
Lescripfttion of State Speocial Education P

Exhibit B.)
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For retardeod children alone., ports a waiting lisw
8/ i
of 570.

Defendant Board of Education maintains a Department of
Special Education whose purpose is to provide for the education
of these excaeptional children. The function of this Department,
according to its 1970-71 statemont, Tublic Scheols of the

Columbia,

at 1, is to provide
instruction and services for children who
Siffer from the average to such a daegree in
intellectual, phvsical, or emotional charac-=
teristics as to reguire resources and assistance
bevond that normally available within regular

s in this suit have been completely ex—

cluded from =ducation for periods ranging from four months to as

long as six yaars. ~ PpPuring such periods, these children and

| n th
: the Affidavit of Easter ., de -
s=ion of her son, Duane & .- for perio mtalllng neark
ly four years; the Affidavit of Dalsy - = d i ;
gxelusion of her son, George ., for over one vear;
p 1us i s

M

the Affidavit of Ina ’ . SESEribiﬁg the

Steven , Eor two vyears the Affidavit of Marv - .

doescribineg the axclugion of her son, Michael - , for a

period of ovzr two vears; the Affidavit of llary , describing

the oaxclus=ion of her son, Jorome. , for five yecars; and tho

Affidovit o f Scotltt , deoccovibing the exclusion of Pocter
£or four manths. Thesce affidavits are attachad tc the

Verified Complaint.
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naturally accompanies a child's aexclusion from the cxpected
activity of scheoel attendance. aAaccordingly, the valuable right
Eo a publicly-supperted education, a right suvposedly made |
available to all children of £he Distyrics, —ust 1o longer be !
denicd te the exceptional child. To continue official disrecgarda ;
of the emcepticnal child is not only to frustrate the aim and g

10/ HNHon—education of the handicapped does more than destroy the
life prospects of the individual: it costs societv. Institu-—-
tional care costs approximately 54@ 000 per bed in construction
costs, and vearly maintenance of the rotarded ranges from 52, QDQ]
to $£10,000. These, Too, Must Be Equal:iimerica's Needs in Habllli
tation and Employment. of the Mentally Rartarded, President's Com-—
mittee on Mental Fetardataion (1969) at 14. 1In the District of
Columbia, the cost of =uch lﬁstltutlgnallgatlén, estimated at
$6,000 per child per annum, is more than double the per pupil
cost of an adequate community sSchool program far such children.
"Forest Haven: 200 Wait Mindles sly for Death, The Washington
Post, May 26, 1971, at aAl. Ag,. See Aifiaavits of Joan C.
Gendréau, wllllam E. Argy, and Erwin Friedman, attached to the
Verified Complaint as Appendices N, O, and P.

_11l/ A three-judge Federal Court has recently ordered tha
Commonwealth of Fennsylvania teo provide a froe public education
to all retarded children .-in the state. The Court ruled that all
are capal:lc cf benefiting from an education and have a right to
onea. The ordcr, issued as a consent decree, requires the public
school authorities, as well as the Secretary of the Dbepartment
of Public Walfare, to praviég te all retarded childron "acacoss
to a free public prod¢gram of education arnd training."” . ]
"CourlL Bids Pennsylvania FProvide Schoecl to all Retarded Childre ﬁﬂ
The MNoew Yoirk Tirmos Octoboer 2, 1971, at 1. :
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ties to provide all children who reside in the District of
Columbria with an egual opportunity a publicly-
supported eﬁu:atlgniilgf Bolling v. 497 (1954).
Indeed, in a prior proceeding involving this identical issue,
Defendants admitted their "legal and moral responsibility" to
pProvide an ééucat;gn to plaintififs and all children of schoel ag
in the District, lsiégardl;ss of any handicapping status. The
fundamental obligation to provide an cpportunity for education
to all school age children has been freqguently acknowledged by
the D.C. Public Schools elsewhere. =2/

12/ See particularly the Unite

ation as to these plaintiffs in

Motion to Intervene, July 23, 19
Certain it is that a sericus legal and equlfable
issuc is presented for some courtk. =% i '
too, that rescolution of this tragic r
been facilitataed by defendants'! conces
legal responsibility to provide far h
of théSé children. -

13/ See Ruling on Motion to Iit;fvéﬁé, id., at 3. "They concede
as they must that the Board has a legal aobligation to educate
these children to the exbtent th;y are able to accept education.”
See also Exhibit G, Memorandum froum Pr. John Johnson, Divisicon
of Special Education, to Superintendent of Schools Hugh Scott,
August 11, 1571, at 2, 5.

14/ The Summary Budget Review for the City of Washington, D.C.
Fiscal ¥Year 1972, at 32, proclaims that: .

ducation has as its objective, to provide
ducational experiences which will afford
all individuals in the community an oppor-=

ftunity to fully develép their intellectual,

social and economic potentials. LEmphaslg supplied]
See also, Submission of D.C. PRBoard of Education to U.S. Depart-
ment of Health, Education and Welfare for Title VI funds (1970),
Description of Projected Activities for Fiscal Year 1971 for the
Education of Handicapped Children, at 26:

We are committed toe helping each chil{i, no .

matter what his handicap of ability, realize

H

a life of naogoiness and éf@duztivlty- Thhe

Division of Smgglal Education joins hands

with evervone intercsted in the welfare of
exceptional children in aiding each child to

become his best self. [Emphasis supplied]

'ﬂ\

Q
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Schools toc ftalkeo immediate accion +o ol *hildren asd all
.f
orm o oanil te smeckh
1l -~
is purposo.”

dAmitted &0 Sihéé%
oLtt, 1in wr;tt:%
1971, furthgr!
Ltment . . .
e ten
On September 10, 1871, the school attendance year for the
District of Columbia began. As of that date,. plaintiffs
had receijived
no notification of any sprcific scheol placements for the 1971 '

fall term. They and other plaintiff children remain entirely ox-

cluded from all publicly-supported education, whether of an
atu

interim or long—term

-

SEupra, at 3: "Defendants

15/ See Ruling on Motion to Intervene,
concede that petitioners are exceptional children who have hean

denied placement in a special public school program or a private
aeducation facilitv financed by tuition grant.” Plaintiffs Black-—

sheare, Liddell, 35t . i : s Jamas and- King were
pPetitioners in ﬁhé prior Pf@éééﬂlﬂ:. Féuf other children named

in this proceeding have since becn enrolled by the Board of Edu-

cation in programs
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16/ Soc E:xnRil Lf: .
Dimoand, Yudof, and

and /Mamboers of the

!

dum of of tha
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V. THE ISSUES IN TiE SUIT

Epoecifically, the issues raised in the complaint are:
A, VWhzazther Defendants, by totally denyving plaintiff

children an opportunity to receive a publicly-supported educa-=

siclate the Constitutional mandate to provide them with an

1
J
)]
o’
<

egual sducational opportunity.

C. Whether Defendants' failure to provide for the

education of children who are their wards, committed o the

o
vioclates Constitutional and statutory mandates.
D. Whethex the exclusionary rule of the Defendant
Board of Education of the District of leumbié; Rule 18.1,
Chapter XIII, exceeds its underlying statutory authority and
viclates the due process requirements of the Constitution of the
United States.

E. Whether Defendants, by failing to provide any ade-—

immediately and

¥
pfégpgztivilya to protect plaintiffs from continued denial of
t t

[ ———_
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187 All chiildren of +the a~-= herei escribed
- who are baor zia res. s of the Distiict of
Columbia, arc entitled to admission and free tui
in the Public Schools of the Dis<rict of Columb
subject to the reguirements of the rules, regul
tions, and orders of the Board of BEducation arncl
the appliczole statutes.,
Rule 1.1, Chapter XIII, Rules of the Board of Education,
f Colund>i '
) rd of - of the Distr
L F 1é&o§§ - _
he District to provide
acilities withiin tih=z
hild: 1 of both racoes=,
any k1 air.
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ity

Ircen deprived of all publicly—=supported cducation. The contral
lous, unegual and dis-

childruon is justified under the
t

must be made available to all on equal terms." Brown v. Board
of Education, 347 U.S. 483 (1954) (Emphasis supplied) ; Bolling
v. Sharpe, supra. Denial of any education to any school age
child constitutes a violation of this right. In its decisions
in Heobson v. Eaﬁg:ng;gftlé Court has declared that the Constitu-—

n
authorities to provide all children who reside in the District
with an egual educatiocnal opportunity. Defendants' exclusion of
plaintiff children from all publicly-supported education presents
an even more fundamental vioclation of the Constitution than that
presented in B'b%;n —= here plaintiffs are denied not just an

all educational opportunity.
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n
s offer public education to some while denying it
t

r
‘altogether to plaintiff children and the class they represent.

Ne more palpably and objectively measurable denial of the legal
r;ght to educati can be imagined.

Digparities in the provision of educational opportunity
must be grounded in a compelling interest. Hobson I and II,
supra. Where the Statf‘s actions affect %_fundamental interest,

207 Sée, particularly, Hobson v. Hansen, 269 F.Supp. 401
3 Y so . 1 n v. Hansen, Memaorandum a
T =anss=n
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{e.g., voting or travaol), or creats
=0 3

sification (2.g., woalth or race), thoey are moro closaly

scrutinized and may boe upheld only if the state can show a
£

sumptive invalidity of the clasgification.” Hobson 11, sumra,
at 24. S5ee also, e.¢., Lovino v, Yircinia, I8E2 U.5. 1 (19679 :

and Hawkins v.

U
e
<
i
1
l."’"
u]\
I
(o

1
Classifications which discririinate against dis:

groups are subject to ‘he most stringent judicial scrutiny.

of practices which, althsuqh nat ﬂlrgutlj ﬁl§=
criminatory, nevertheless fall harshly on such
groups relates to the judicial attitude toward
legislative and administrative judgments.
Judicial deference to these judgmonts is
predicated in the confidence courts have that
they are just resolutions of conflicting
interaests. This confidence is often mis-—-
placaed when the vital interests of the poor
and of racial minorities are involved. For
these groups are net always assuir=d of a full
and fair hearing through the ordinary political
pProcesses, not 5o much because of the chances of
outright bias, but because of the abiding danger
that the power struc:-ure - a term which need
carry no disparading or abusive covertones -
may incline to pay little heed -3 even the
. deserving interests of a polit. .lly vaoice-
less and invisiblie minority. T .ase gconsidera-
tions impel a closer judicial surveillance and
review of administrative judgments adversely
affecting racial minerities, and the poor,
than would otherwise be necessary. 21/

2]/ This additional scrutiny is parvticularly warranted where, !

as here, a history of past racial discrimination in the pr*v1§1ﬂﬁ

of Publ;: education is found. Az Judge EBEdgertcn noted in his ’

dissent in EGarr v. Corning, 182 F.24a 14, 29 (1950), such dia=

crimination by the District of Columbia publiec schools
{continuaed)

O
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Moreoveaer, in United Etates . Thompson, Docket No. 71i=1182,
C

decided on October 7, 1971, the United States Court of Appeals
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for the District of Columbia Circuit held that discriminators i
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ldren in need of special senvices

nstructors, speech correction,

1ip reading and individual
) are severely handicapped in com=

th white children of like need=s. In

; services werce furnished to 3,431
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=11 by 43 workers and 3 Epgcia;
. They were furnished to 4,031

ildren by 15 workers and 1 SPﬁEial
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were in Détgber, lgdgr 1 145 :hlléren in Wh;té
elementary schools, 474 ;n colored slemcontary
schagols.

22/ The Court reasoned at 13 of the Slip Opinion that:
The residents of Washington occupy a profoundly
anomalous position in the federal system, and
any oclassification which discriminates against
them is particularly suspect. Writing for the
Court in Revnolds v. Sims, supra, Chief Justice
Warren observed: 'The right to vote freely for
the candidate of one's choice is of ithe essence
of a democratic society, and any restrictions on
that right strike at the heart of representative
government.' . . . But for residents of the
District, the rlght to vote in congressional
elections is not merely restricted - it is totally
denied. 'This regrettable situation is a product
h: i 3 orces over which this
¥owung, The Washing-
5 (1956}_’ Uﬁt;l
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, 269 F.Supp. 401, 508
med ., sub ﬁgﬁ amuék V. Hobs

-C. f Da9) !
not enocugh for Su:h Qlagsifiiatiﬂns t
rational or even plausilbbie; the Justifi
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the danger of 'experimentation'® with ¢
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20, the Court added:

Nor is the fact that over 70% of District

residents are black wholly irrelevant to our

disposition of this case. Blacks are the one
minority group which has been mast consistently
frozen out of the political process, even in

Jurisdictions where their formal right to vote
has not been infringed.

Children in the District of Columbia constitute perhaps:

tect their interests by

.1l processes; therefors, they

m
=Y=3 o P Conseguently, the Fifth Amendment dsmanas

op
a strict scrutiny of any state action which withholds from them

the opportunity to receive basic rights. Q ited States wv.

Carolene Products, 304 U.S. 144, 155 N.4 (1938).

That education is a fundamental right reguires little
‘extended discussion hera. aAand there can be no doubt that courtsj
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have recognized that education is a critical comnmodity whdich

asly safeguarded from arbitrary or unrcasconablo

local geovernment. . . . In these days, it is doulbst -hat anwv
child may reasonably be expected to succeed in life if he is
denied the opprtunity of an education." Education effactivaely
undergirds the exercise of all othar basic rights: spaeech,

iberty and life itself, Without educaticon,

t i
neither formal adjustment to the ernvirohment nor citizensnip.,

sglf-realization or even gainful empldoyviment is in this dov
possible. One would be hard put, as the Court noted, to conijure
any right more fundamental in this society. Similarly, the laws
of each state in the United ates recognize education as

Et
fundamental, so fandamental that the laws of all but two make

education compulscory for at least ten yvears of each person's

Where such a vital interest i=s= at stake, there must be a

its denial to some children. See,

S5t. Helena Parish case, supra, the Court stated at 52: "tthen
the state provides a benefit, it must do so evenhandedly." And

, at 754, it saida * . . . as long as the

a
State of Alabama maintains a public school system it cannot

make public education 'unavailable' for a class of citizens.

For these reasons, the Federal Couirts in Hoosier v. Lvans, !
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they are able, whatever aoduca

offers all others a public cducation freco. Thus, it is the poor |

who lose all opportunity to be educated. E
) Although the strict standard of "compelling jg.%t_l;lf:at;@f‘i";

is applicable in this case, Defendants' actions denv plaintiffs |
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23/  The District Court for Massachusetts, in voiding a high
school student's suspénS;éﬁ, stated: "It 4is beyaﬁﬁ argument that
the right to receive a gubllz school education is a basic
pPersonal right or liberty. Ordway v. Hargraves, supra.

t 40 UsSLW 2128-2129 (Cal.sup.Ct.

See, also, Serrano v. Priest,
August 30, 1971), invalidating a public school financing
system, where the Court said: "It cannot now b= denied that

the right to an education is a fundamental right."
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potential. Plaintiff children share in commen with all other
children theoe capacity for improvemoent of skills and of self with
education. Each membar of the excluded class has counterparts,

learning. Thus, the ol 7 1 ctual or learning impairment i
or deficiency provides no rationale for the total exclusion of
plaintiffs from publicly-—~supportced cducation.

[ =

Administrative convenience is no justification Ql;h&f.;éf E
Such convenience can only ba a means to an end, the sducation of E
children; the inconvenience of educating exceptional childron is ;
not a legitimate justification for their exclusion in and of .
itself.

The sole justification actually relied upon by Defendants
for excluding plaintiff children is an asserted lack of rescurces|
to provide for their education. See Ruling on Motion to Inter-
vene, Hobson v. Hansen, supra, at 3:

24/ To discriminate against these children undercuts the basi
purpose of publiic education. The aim of education is not Lo l
take standardized human raw material and turn it into standardize-d
finished products, but rather to develop each individual's
potential. Past Bupreme Court cases have stressed the need for
state education systems to accept diversity among their students.
In Mever v. HNebraska, 262 U.E. 390 at 402 (1823), the Court

rejected the jidea that the pufpage of publie educatian was to

"foster a homogeneocus PEEPIE and insisted that a foreign
language could be taught in schools. It talked of the "right of
an individual to acqguire useful knowledge." In Pierce v.

5. 510 (1925), the Court Insisted that

l x to private schools; see also West

Education v. Barnette, 319 U.S. 624,
M
)

Society of Sisters, 268 U

Virginia State Bmardrg'

641—-2 (1943); Tinker =« ae= M
Dlstrlgt 393 ) = 1 :

>s Independent Community Sch@zl
- If féllgiaus} Etﬂﬁl; and

inheritance. justification for turning away children
from the right to education solely because of their mental
birthrights. The same, of course, is true for children with
acguired intellectual or emoticnal deficiencies.

25/ The Court in Goldberg v. Kelly, 397 U.S. 254, 265—-66 (19740) ,
in rejecting the government's contention that ééﬁ131 cf pre-— :

termination welfare hearings vas necessary "to conserve tine

fisc and administrative time and Eﬁargy,' reguired Qéﬁztiﬁg“
tional rights to be afforded despite the "greater expense’” they
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of students entersd the system, the

>
not close their doocrs toe them on

In Hoosisy v. Evans, supra, the District Court sqduarely
rejected the argument that the admission of cexcluded alien
plaintiffs and their class of perhaps nine hundred children to
public schools would create an undue burden on public educatien
facilities. To Defendants' proferred justification, the Court
answared at 320-321:

[Flundamental rights guaranteed by the
Constitution may bs neither denied nor

abridged =s=olely because their imolementation
reguires the expenditure of pubklic funds.
For such purposes, the Government must raise
the funds. Griffin v. County Schocl Boarg,
377 U.s. 218, 84 S.Ct. 1226 (19c4d) ; ced

(D.C. N.D. I1l., E.ID.) 361 F;Sugﬁi
51969) what ﬁefEﬁéaﬁts advanco
—= T"t+hat
'1lef mugt be iéﬂ;éé - - - until such time :
the educational facilities are adcguate ;
- -« I reject out of hand as constitu- :

States v. Séhggl District 151 of Caar

RHp W
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tlgnally impermissible, once the plaintiffs’®
right be established. These litigants may
not be relegated to such a state of neglect,
benign or otherwise.

Here, too,; Defendants cannot constitutional

1 t
their unequal treatment of the plaintiffs by asserting that their'

i
; ' - . . . . |
discrimination serves the purpose of conserving the fiscal i

integrity of the District government. Although the District has
a valid interest in preserving its financial :resources, it cannot

do so in a manner that ereates invidiocus disc.:. tions between

i

classes of its citizens or which treats members of the same :las

27/ Compare Knight v. Board of Educaticn, 48 FRD 108, 115
(E.D. N.Y. 1969), where tne Court, relying solely on duec process |
v;élatlgns, invoked its broad equity powcocrs to invalidate the
exalusion of 670 children, an r¥»clusion intended to relicve over—
crowding, and ordered immedlate roinstatement of the exeluded i
children and the provisicuy of ar rportunity for compensatory i
ceducation to make up for the po: 17434 of wrongful cxclusion. :
i
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| protoection in Sonsc. Ie 5 the =ame as ad-
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justify the waiting-
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tequby af state public

It is rted that peopls
sistance 5ufiﬁg their Efirst

to beocome t:t:!ni_;nulng

Thér&faré
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period requirement as
prescerve the fiscal in
assistance Programs
who require welfare a
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burdens on state welfare programs.
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rational bka=sis. Accordinglsy, it must £all. I
The District’s declared purpose, its only legitimate puar- ?
i
pose, is the education of childroen. Whers, thecn, is the !
!
legitimacy in excluding plaintiff children £from public educaticn |
altogether? As all plaintiff children are in neaed of and can X
bencfit from education, where is the rational distinction ketwoen|
plaintiff children who are excluded and all other children? As
Plaintiff ecehildren undeniabil have a fundamazntal interest in thoir
education, why is it necessary for the District te exclude
plaintiff children from a public education altogether? Like
29/ (continued)
- = « a legitimate way of allocating its
limited rescurces available for AFDC assist-
ance,; in that it reducecs caseloads of its
Sécial warkﬁrg and pr@viﬂeg in:resgcﬁ beﬁa=

The ahagirgrhaldlng is nét bluntaﬂ by the later holding
in Dandridoge v. Williams, 397 U.S. 471 (1971) allowing states to
impose a maximum ceiling on welfare allﬁtménts That case, the !
Court was careful to point ocut, although it |

» = = invelvels] the wvalidit:y éf a method usaed |
by Maryland, in the administration of an aspeat
of its public welfare program, to reconcile the
demands of its nesedy clitizens with the finite

resourcos available to moet those demands [, ] 7
was altogether doenied i

did not decal with a alt;at;éﬁ where aid
some members of the s In fact the Court said specifically i
at 481l:
' So lorng a d is provided to all
eligible and 21l <ligible children. :
the statu is net viclatod [Emshasis suap->licd
H
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- . . . - . - \ .
racial discrimination, a discrimination based on intecllectual

deficiency, emotional status, or physical cag
extremely suspect, especially when the result, as here, is total
exclusion. What compelling state interest, or what interest at
all, is promoted by the exclusion of plaintiff children?z

Rathcer than excluding plaintiff children altogether from
public education, the Constitution commands that the right to a
public education pursuant to Rule 1.1, Chapter XIII, of the ”
Board of Education Rules, be sccured for all children. The
District must be made to ensure the availability of a publicly-—
supported education t£to sach child in a regular public schoaol, a2
gspecial class, a school for exceptional childraon, an approved

schools, a special instita o3,

private schdeol ocutside the public
or the home. Having undertalke

seducate all its children, the Distric

1
! N
B,.m
2a
"l,..n
L]

2. By denvyving a publicly=-supported education to pl

substantial number o

Iy
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P
i
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children, while granting it to a
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tional children, the District denies to plaintiffs eqgua
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are mentally or

ustification

phvsically handicapped and thus different, he ju
fails to explain why over 4,000 equally "different"” children are
boeing proevided a public Eéu:atiznéégj Indeed, Defendants, in
theis reports on special education, recognize their obligation
to provide special education programs to serve those pupils

e o _ i
30/ See note 4, infra, at 4. i
;

!
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whose "patterns of educaticnal neseds are VerY differcnt from
7 - : 31/
those of the majority of children and vouth." PlasintifTE
children fall within the range of intelligence and skill :
se2C dren presently served by the school svstem; vet
tney continue to be excluded from public education. This
uncgual treatment of children cannot be justified undor citherxr
standard of review.
3. By denving an education altogectherxr to olaintiff
children whé cannot afford a private education, the District

211 opportunity for

aintiff children will never receive any education

' dnability to afford private

at all because of their parents Y =
instruction. For the indigent plalﬂtlff, this is not merely a
case of unconscionable and unedqual treatmient at the hands of the
state; this is total deprivation of all opportunity for eaeven a
32/

modicum of self-care independence or self-sufficiency.
31/ Public Schools of the District of Columbia,; "Special Education
Information Bulletin, ;973 71, at 5.
22/ See Michelman, "Supreme Court, 1968 Term, Foreword: Protect—
ing the Peor Through the Fourteenth Amendment,” 83 llarv.L.rRev.
7 (1969) .

o
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. DEFENDANTE BEXC PILATWNTIFLE
- OIF THE. STATUTEES OF THE DISTR
By withholding access to a
Defendants violate plaintiff childron's rights undeor the pevitinoent
statutes, rules and policies of the District of Coluxizia. in
particular, Sectien 31-201 cf the D.C. Code provides that:
Every parent, guardian, or othor B
p&:manently or temporarily in the
Columbia who has cusztody or conitro
. between the ages of scvcen and sixt
cause said cnild to be regularly i
a public =choaol or parocchial schoo
privateliy during the pericd of cac
the public schools of the Districtl :
are in session: « . . - ;
. . . . - 1
The statutory excaeptions to §31-201 are guite limited. i child !
may be "excused" frem attendance only when E
- . . upon examination ordered by . . . [the i
Eéalﬂ of Education of the District of Columizial.,
[the child]l] is found to be wunabl entally or
I s 3 nid

j1e
instructléﬁ adaptéd LG h;s ﬁ@ﬁﬂgf
upon such instruction. D.c. C

o
fation to provide an education for all children s
1

ties is reaffirmed in Board Rulecs

33/ 14.1 - EBEvery parent, guardian, or other person residing per—
manently or temporarily in the District of Columbia who has cus-
tody or control of a child residing in the District of Columbia
between the ages of seven and sixteen vears shall cause said
child to be regularlv instructed in a public school or in a
private or parcchial school, or instructed privately during the
period of each year in which the Publie Schools of the District
of Columbia are in sessicn, provided that instruction given in
such private or parochial scheool, or privately, is deemed reason-
ably EQleal eant by the Board of Education to the instruction
given in the Pubklic Schools. :

[P —

14.3 = The Beoard of Education cof the District of Columbia
may, upon written recommendation of the Superintendent of Schoals,:
issue a certificate excusing from attendance at schoel a child i
upén examination hy the Dapartment of Pupil Appraisal, Study,,

who,

and mdance or by the Department of Public Health of the Dis-—-
trict of Columbia, is found to be unable mentally or physically :
to profit fram atiendance at schiool: Providod, howover, thiat if :
such erxamination shows that such ¢hild may boanefit from shooial-
izaod inslbtruction adapted 1o his nesds, he shall be reguisrcea to i
a"*——ﬂ such r?l‘zgﬁ,t‘;‘,si 3
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PDefondants to so provide a public education is a clear violstion
of the la cf. Alexander v. Thempson, 313 F.Supp. 1389 {(D.Cal.

1%70) ; Wolf v. The ILegisiaturc of the State ¢f Utah, (24 Dis-—

=
trict, Salt Lake County, Utah) (Civ. No. 182646, Jan. 8, 1969)
(copy attazhéd)‘éi;
Board of Education Rule 1.1, Chapter xiii; expressly pro-

vide=s that

All children of the agos hersinafter prescribed
who are bona fide residents of the District of
Columbia are entitled to admissicn and free
tuition in the Public Schools of the District
of Columbia, subiject to the rules, regulations.,
and orders of the Board of Education and the

phrased in terms of a parent's or guardian's duty to "cause such

chiléd teo be regularly instructed, clearly carries with it the
concurrent duty on the part of the District to provide a public

34/ In Doe v. Board of School Directeors of Milwaukee, 7
No. 277770 (Milwaukee Cir.Cct. 1970) (Temporary Injunction), the
Court similarily found that a retarded child then on the waiting
list for special education classes must be admitted to such
classes (caopy attached)
35/ 11.1 - Pupils who are habitual truants, or who are wilfully
arnd habitually absent from school, or who cannot be controlled by
the reoegular school discipline while in attendance upon school may
be transferred to a special class or school.

11.2 - Pupils with seriocus mental or physical defects may be
assigncd to special classes after app:agr;atcAckamlnatlgn.

O
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36/
= B It was enacted at a time when such a public

school system.

schoeol system existed, and by no strat
it intended to reguire parents

uncation under the threat of criminal sanct

Th clear aim of ithe law is to en=zure

pil

afford it.

his right to an education against any infrir
t

oy
i
o
b_m
1]
re
H
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parent or guardian or by the Dij

N e p— T, Sy e L

36/ The law further recognizes the obligation to provide special |
education to children such as plaintiffs because it exempts child-
ren "found to be unable mentally or physically to profit from at-—
tendance at school" from having to attend regular classes but ax-
pressly requires those who "may bencfit from specialized instruc-
tion adapted to his needs" to "atitend upon such instruction.”
This clause reguires the school system to make provision for this
specialized instruction either .in its own system or by providing |
the financial means for the parent to obtain it elsewhere. Un-— |
less this interpretation were correct, the parent would be com- ;
mitting a crime by refusing to enroll the retarded child in
private school regardless of his means or the costs of such
private schooling, a patently unfair and very possibly uncon
tutional result. :

sti-

37/ In 1925 when the compulsory education law was
special education was already being provided by the i > & :
Columbia Government for blind, deaf, and physicelly cripped child-— .
ren oi =<chool age. See, a.c D.C, §31-10083. See also D.C.
Codz §531-1110, 31-1111, and 31-11132, which, while unconstitution=
ally establishing segraegated schools for "coclorcd" and white
children, did recognize an absolute right of all children in both

i

racos to attend some school.
i

=

O
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- DEFENDANTS " FAILURE T0O PBPROVIDL
CHILDREN WHO ARE TIHIHLIR WARDS,
DEPARTHENT OF HUMAN RESCURCES,
ADMINISESTRATION, VIOLATES EC}-EE:TI

MANDATLES.

S e T
2 <G00
.
b--J

\
o H
W

the benefits of education than do other children. Defondant cm-—

ployees of the Department of lHuman Rasourcas, Social Sorvicoe  ad-=

ministration (553aA), by mandata of Congress,. are under a duty ﬁ@

act as ggariignsrtg dependent and neglecteaed children ceonmitted to
1

thelir care. Such children, as wards of tho District of Co

bia, remain in the custody of the B55A until Jdischsasrged from
Turther commitment. Saction 21=201 of the Diztrict of Columbias

o
Code expressly provides that a guardian or other parscon who has
chil

custody or control of a ild of compulsory school age shall :auééi
that child to be regularly instrucited. Under D.C. Code §16-2301
(21} (Supp.IV}). a custodian whc is acting in lcco parentis is !

o
vested with responsibility for the custody of a minor which in-

cludes:

{B} the right and duty to protect, train,
and discipline the minor; and

{(C) the responsibility to provide the mil
with food, shelter, education, and ordinary
medical care.
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Columlbhia itself
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‘nfers upcon the Board [

[ ]
for care, zugtsﬂy,

38/ D.C. Code §3-117 specificalls
full pgw&r il) té a:é’

r
has been tzansfgllzd t@ the Bgafa anﬁ ta
provide for the carc and st
children during their mino:r
their terin of comm

C.C. Code (Supp.IV) §3-116 providos that SSA:
is

H
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shall have the cars- and supcocrvy
. . all children who are dae=t

su;table homes . . . wWwhencocver —.;1;:‘;'11 ch—,lgrzh

may bo committed to the care of thoe Board

by the Camily Division of the Superior Court.
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exempt the authorities from the responsibility of providing inim

P
with appropriate education. Creck v. Stone, 126 U.5. App. D.C.
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Scpt. 10, 1969).

55A, when it assumes charge of a committed child, must pro-
b}

vide such care as nearly eguivalent to that which a parent shouladg
provide. Crecek . Stone, supra, at 334. Tt must undertake to
provide a "decent measure of existonce and subsistence" to its

wards, including all
t

T
Thompson, No. 71-1150-J (D.C. Sup.

v cC
1971) . Little discussion is reguircd h
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. [ ss those [disadvantaged] children
are given intcnsive remedial instruction in
basic skills, primarily in reading, and unless
they are given the opportunity to enjoy Ssomo
aof life's experiences that will, by bringing
them into contact with new things z2nd con-
cepts, stimulate verbal abilities, they will
be condemned to a substandard educaticn . « = -
It is true that theo schools alonc cannot <com-—
pencate for all the handicars that are char-
a:tﬁ:lﬁtlc of the dizadvantaged child; ut

the schools thai must == g5 doefendants
== leal the atitack on the varbal hanf-—
are the major bavricr to academic
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District's wards, like cthcr children, are

) ] =27 ,

le s=ducaticnal program. Moreover, the
-jial Services Admninistraticn have a varicty

&3

Y - $5A has funds with which to cbhtain pr

ts wards. It has hnovledse of the specia

ndicapped and contractis with several of the

of its wards who reguire such instruction. 1t coaoratos
hools in some facilities, with teachers supplied v the
ducation. It has professional staff te diagnose and

a ckild's oducational noods. And, i1t has an i1ntimate

of and an ongoing staff liaison with the public schoocl

to
system in the District of Columbia.
Despite such resources, the Defendants have permitted or
acquiesced in plaintiff wards' exclusion from pubklic edusation
40/
for substantial periods of time. Such dereliction is incom-—
prehensible and unconscionable. Yet, had these children's
39/ See, 2.g., In Re Savoy, supra; D.C. Code §31=1101. In its=s
decision in  In Re Gregory, supra, reguiring that gh;ldren de—
tained in the Receiving Home Aﬁﬁeg receive a full school day
session, the Court found that:
. = . children at the Recesiving lHome are o
beihg short=changecd. Some pravisiﬁﬁ should
be made for the children to receive a similar
type of education that they would receive in
the community. . . . I don't think it is any
defense fcr the Departmaent to assumo that be=
cause these c¢hildren arec in detenticn they
sehould raeceive only twe and cne=hzalf (2=-1,72)
hours of formal instruction instead of the
usual five (5) hours of feormal instruction-.
(at 2)
40/ Seé, e.g., the Affidavit of Scott concerning the
sxclusicon of FPater a Junior Village resident, and the
AfFidavit of Eastor , at parandgramnhs 14 aﬁﬂ 1 o
(géﬁt'd)
o
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aggravate their impairments, and retard

=
1 f—=ufficiency. Relief which will assure

ional programs of
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are faced with the drastic penal

41 7 Scoe, gencrally, Jaffas an athan
(pp. 260-36G1), and cases citocd thorein.
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noear no poercelvalzrle ralaticonship to thoae conauct it iy sorilzes.
"Unauthorized absence” and "habituzl tardincss," pronipitced ;
e , : :
presumably to maximize hours of instruction, are punizhed by ;
S
officially reguired absence == exclusion for substantial poericods :
L]
of time. Academic failure is troated by less, not more, sohocl-
ing. Foor personal hygiene is attachked by suspensicn or el
not instruction or medical treatment. In sum, the rulc is=s
noeitiner thorapeutic nor oven punitive in Eraditiocnal terms;: it
mercely banishes "problems'Y withouis ts thoir naturs or to '
tthe injury inflicted on the child. Such arbitrariness ac
_A3/
cvidenced by the exclusion of plaintiffs and thoir class
clearly deprives them of due procass of law. ,
TALR
i
ial of o B !
1

42 / Thus, the RBaard must bbe reguired

derine the kind of behavior which jusci

pulsion from regular =chooling o insurece

istrators, and students will have sufficiant i
duct which precipitates such sanctions. In :
minimumn, provision must be made for interim

of tutoring or special classes for those of

or cxpelled for a pcriod greater than twoe fulli :

Compare the reguirement of Judye Grceens in
1 educational program
and Judge Fauntlc

juvenllﬁ detention home,

ment for Receiving

Thus, children of schsol age wh
smricus crimes that thoy are not
anteaed

community are still guara
Tronically, less ?Qr;gu%
court cr which d
ceducational de?fi?atiéﬁ
through sachool action.

by

43 / Flaintiifs, furthocrmore,
frorrmed and Jdo ot tnow for what

or practice theoey

ERIC

s ) \

Homes Ahﬁgx ﬂétalﬁiis

Lehavioar

have nevoer
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In
per day for inmates
roy's similar
1n Iﬁ Re Lfi?a‘

le SBavoy,

o
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= all@ngg ol

their educational rights.

which is not referred to tLho
not result in detention ]

the denial of
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fair hearing iz due students bafosre their suspen
45 /
from puizlic schooals.
At a minimum, prupils facing =zusnension or
rogular classes, for any roascn, have a rvight bto

Sion wr oxclusi
Tror
Lnew and ta lza

(¥ ]

Lhz Q@urt tg ;xgﬁLﬁE the process
a "non—track"” and denied
fgr an additiconal reason,

cduca - 1 services,
constitutional guarantee of procedural due proce
45 7 After full and adeguate hearings, Defendan
could suspend a child from his prescnt education
reas tg an ﬁltﬂfﬂﬂthE aducational progr
r i ] Lai Etuﬂhﬂtﬁ n
= heoax
aﬂzgtéa i

[ d;tu“ m, emorgroney, =

he studont be Lo From somo clas

Thhe ockalusien raon fvemm all p
feor 2 iz, howev
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munt coasa.,
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a specification of available pulrlic cducaticnal altoer
Cf. Geldbery v. Kelly, supra. in the context of oxcl
children from regular classeces or (as at present) from
altogaether, no less process is due,

hus, before a child can be classified as cxcop

removed from, or denied admission to, the regular cla
school sh d have the responsibility of notifyving th
the speocific nature of the child's problem, and of th
supporting its determination ithat he cannot be succoes

served in the regular schoolroom. Any plans forwr, and

psychological, and educaticnal assessmen

e relayed to the parents, and the child®

interim period during such an assc
provided
educational

help

reintegration into regular classes shoulid lsc be reg

If the parent believes the ssification or diagnosi:
erronceous, he should be entitled te a hearing at whie

Su

nt his own. c

ml

=0 =
ev

to ensure that ery child receives a

a7 /

cement.

B.
th c.

e special education program of the D.

T

b

aative:s

usicn of
school :
tioral and :
f
|
ssroon, the ;|
!
2 parent of |
i
S reasons E
- ]
sfully !
- 1
i
results of, |
of the Shilél

cducational

mcific
f zp=acial
f eventual

h

n szdegua

Public

Schools, as it has been administered in the past, no - -=uch hearings

~i

, - T i

46 / For a similar recommendation, see Memorandum from John L. !
Johnson to Hugh Scott, supra, Exhibit G, at 6.

47 / As the Court noted in Soglin supra, at 9B8: !

I take notice that in the cAapulsion |

- or suspensicon for a Qﬁriad of time sub
cnough to prevent one from obtaining academi
for a particular tcrm, may well be, and ofte

fact, a more severe sanction thin a4 monwetary
a relativély brief confinement imposed by a

a crimcsnal proceeding.

O
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sclectian among . . . candidates," togetiicr with the failurs te
"esitaiblish [a] fair and orderly procedurc for allecatineg [thel
supely" of special education classes or grants, iz itself a
vioclacion of dus process. . BV .C, Hous

i
AR
s gl

k]
i

et
]

)
-

0
4
[

VRO R O T

et

S

o

™

L £
oy Lo
b a1;
= - G612
o ate ar
= rds=s tn
¥=1 Ome reEasc
T he ba=sis=s éf L
ap ation.'
5, 5 (5th Cif, 156
raring) -
Thus, it would be minimaily essential t

Among the due process deficiencies cite
svailable to prospective tenants regulat
> to process applications chrcnological
*iﬁlhaLnabl; stancdards automatic e: Pir
Wit h in tw Y =
1rng i =

which o

(W

Aruitoxt provided by Eic:

1
wd

]
- “}‘ ml
e
o
I

31*‘* C:hg_
%} “(on
hat regularized and
adopted for assign-

children.

d were failuvre to
acdmi. Eé: ons .,

ilons on
ly or i
;t;an

U



onstitutional reguiroment o

[y
51 exclusicn from the =d

[

caticnal process mus

Board of Scho

children public support for an educational opportunity. Sce
Dixon v. Alabama State Board of Education, supra; laricgo v.
ol Directors of Milwaukee, supra; Vought v. Van
Scheoeols, supra; Knight v. Board of Education of the
¥York, 48 FRD 115 (5.D. N.¥. 1969).
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LARATORY AND INJUNCTIVE REMEDIES ARE NECESSARY T
PROSTECTIVELY FPFPROTECT PLAINTIFFS :
DECLARED, CONSTITUTIOHWAL AND STATUTORY

uires immediate redress. Watson wv.
532—-33 (1953). The standard of
lies to '"school" cases. Gﬁé%i V.
420, 4239 (19&2); Ale
ucatien, 396 U.s5. 19 (1969); larlegn V.
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a; Youaght v. Van

Ordwayvy v.
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harin inherent in thoir exaluy

EFEetarded < 's elasses can
capacity 3 gular and specdi

the retarded. Federal fundi
education programs for the h
under Titles I and ITII of +h
Act of 18965, 20 U.s.C. 241l
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ortive n=1

emsticﬁally disturbed childrc
also be Ehjaﬂgéd

o
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usod

private pro-

S b e pmaa

Ags several of plaintiffs -

grams far spézial kinds of E§Q25=£Gﬁal,ﬁéﬁd5 could be mobilized !
vacuum if somz funds on a per pupil basis were |

he aif;éavit of Mrs. Kathryn Gerham indicates that on

t ococasions in the past seveoral vears, programs

ﬁcunt ﬁ to care for the educational necds of rétafﬁed chiil-—-
to be scrapped for lack of funds. Indecd, 13 the
eMponditure were allocated to these i
=1 ht be able to operate with the additional help
from other scurces i
Reta:d;ﬂ children in Méﬁtagmery County, re !
not ascepited >1ic: school programs '
cauivalont po (51400) foi us :
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i It is the t
I
tional child !
tion where,
education at all, that is at the base of the District's lack ef
resources for this category of children. To meclt: the Constitu-
tional command of equal educational opportunity, the publie
schools must take into acecount every c¢hild of school age when
53/
classroom space and teachers are computed Cnce the Distriet
32 / Furthermore, =fendant Board of Education's "Fi
ports for Regular Apprepriated and Federal Fuﬁdg for
Month Period Ended April 30, 1971 (FY 1571)° ,leafly
that substantial sums of money appropriated for specc c
have not been spent. According te this report and e it,
prepavred by Defcndants' own Dep.. “ment of Budget and islat
a4 1.7 million dellar underoblication of regular Congressional
| Aappropriations for Sﬁeclal Eduiatiaﬁ pra n: -° been praojec ;
E for the 197 £ !
‘! 53 I nt Ja'éy 2
i reoguired for the special eﬂucatlan of ch;ldf&n uha zannctibér :
g educated in regular classrooms would than rnot be as formidable X
% a financial obstacsle as it is now made to appear. !
]
1
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must be raised or redirected from those already ccmmitted to th
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support of the education of all children. Hoosier v. Evans,
Supra; Griffins v. County School Board of Prince BEdwards Ccunty
supra.

Consztitutional rights which are recognized in theory but

are not thereby exempted from the guarantees of due prozcess and

equal protection.

Respectfully submitted,

Julian Tcoper )
NLADA National Law Of{ice

d 1601 Connecticut Avenue, N.W.
Washington, D.C. 20009
(202) 462-1602
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(z02) 462-1602
A
S -
=T . ¥ _ . K‘ - n;

Paul Dimand
Center [sr Liw and CAducation
IHHarvard tni=
"328 Hirkland
Cambtrildigea, Massachusnabts 00L3€

] (617} A95=435G0n

155




-4
"y
I
Lt
Y]
oy "

I

{

-
()
B!

O

ERIC

Aruitoxt provided by Eic:



O

ERIC

Aruitoxt provided by Eic:

n

IN THE
FOR
PETER MILLEZE, &= al., )
- )
Plaintiffs, )
}
V. )] Civil Action No. 1939
)
BOARD OF EDUCATION OF THE )
DISTRICT OF COLUMBIA, }
et al., )
)
Defendants. )
SUFPPLEMENT TO HEHSRAQDUN
IN SUPPORT )
A three-judge Federal Court has ruled that all P
sylwvania mentally retarded children are entitled to a f
education. On October 7, 1971, Judges Broderick, Adams

=71

education and training appropriate to his learning capacities. ;
Pennsylvania Association for Retarded thlﬁrgQ} et al., v. i
Commcnwealth of Pennsylvania, et al., C.A.No. 71-42 (E.D. Pa. i
1971} (copy attached) :
The Court (whose decision is summarized, infra, under Egb;
headings which correspond to those set forth in plaintiffs’
Memorandum) enjoined Defendant local school districts and

caon

S i any way aAcces

postpon=2, termi
g

tinuing
nate, j

to a
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publicly=-supported education.
Plaintiffs had scucht preliminary and nermanent injunctivy
relief and declaratory judsament o ond the deninl of their cogual

of certain laws, regulations, practices, and devices, tho effect
of which was to deny such children their rights to Egual Pro-
tection and procedural Due Process of Law in vioclation of the
Fourteenth Amendment to the United States Constitution.

The class consisted of every mentally retarded person and
evary werson thought by Defendants +o ly retarded,

resicent
twenty—-onae vears, who had n
public education, whether as

to a free public
the date of its Order.

vide education and training

al program noe later than six

ot been accorded aczrnss to a free

s a result of exclusisn, postponement
ther fashion, fcrmal or informal.

5 to immediately reevaluate the

iona days from
It further directed Defendants to pro-
to the plaintiff class "as soen as
evant 1ater than September, 1972. The
the Commonwealth to identify, to evaluate,

and to place a class estimated by plaintiffs to include as many
as 53,000 ehildren before the onset of the 1972-73 school

1/
YEAT. )

On Jupe 18, 1971, an Order d Stipulation was ente:ed
reguiring that notiece and a due process hearing be provided to
any retarded child prior to change in his educational status.

a

al., v.

1]
t

§7A§Sﬁalat*§n for Retarded Chll’:

suora,

n;
“Compla

H’ ‘\m

T
Alr

e
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et v et ot W
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A full range of due process safeguards must now be accorded to
eagh such ehild prior to any assignment or reassignment to
special or regular education, or prior to a decision net to
assign éﬁg ?_ basis that a child is or is thought to be mentally

retarded.
By its Order of Octobesr 7, the Court affirmed the

d

=

stitutional duty of Defendants to educate each retarded chi

t
residing in Pennsylvania. To the extent that statutes regu-

o]

lating such subjects as initial admissions to the public school,
compulsory school attendance, tuition and tuition and main-

tenance grants, pre-school education, welfare department care -

for the retarded, and homebound instruction, on their face or as
'appliedf served to postpone, terminate or deny the access of
plaintiff children to a fféé public education, such statutes
were struck down. The Ceourt approved and recognized the con-

clusion that:

It i=s the Commonwealth's cobligation to
place each mentally retarded child in a frese,
public program of education and training ap-
propriate to the child's capacity, within the
:aﬁﬁext of a grésumptign that among the al¥

réqulreé by ‘statute to bé ava;lablef Elasémant
in a regular gubli: school class is preferable
to placement in a special public school class
and placement in a special publl: school .class
is preferable to placement in ony other type of
program of education and training. (Para. 7)

That such education is of Eunﬁamantal importance to these chil-
dren is explicitly recognized by expert findings that:

« = =» &ll mentally retarded persons are

capable of benefiting from a program of

education and training; . . . *he greatest

number of retarded persons, given such

education and training, are capable of

achieving self-sufficiency, and the re-

maining few, with such education and training,

are capable of achieving some degree of self-

care; . . . the sarlier such education and {ecant'd)

2 / Pennsylvania R%sailatlan fﬁr Retarded. Chllﬁren, et al., v.

LDmmﬁﬁWEﬂlth cf Pennsylvania, et al., supra, Order of June 18,
1971 (copy attached). See, disecussion at pp- 7-92, infra (Sgb—
headcing E.}. T
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training begins, the Tore thoroughly and

more efficiently a mentally retarded rerson

will benefit from it; and, whether begun

early or not, . . . a mentally retarded

person can benefit at an point in his 1ife

and development from a pr .m of education
= )

and training. (Para. 4

A.
The Order explicitly acknowledged that the Commonwealth
undertook to provide a free public education to all of its

children, normal and exceptional. (Para. 5) At paragraph 6,

the Consent Agreement stated that: -

Having undertaken to provide a free mpublic
education to all of its children, including
its exceptional children, the Commonwealth
of Pennsvlvania may not dery any mentally
retarded child access to a vabliz
procram of education and training.

Fy b
H
m
W

This obligation to provide a free educational prograrn

appropriate to the child's capacity may be satisfied by place-

ment in one of a number of alternativa programs of education and:

i rovided in regular or special

training, i.e., instruction pr
classes; or in welfare department administered, private tuition
grant, or homebound programs. But a clear hierarchy of

preferability among these alternatives is set out. (Paras. 7 and

©33)

In the event that a child is denied admission to a
regular education, the authorities are reguired
with a "timely placement"” to some other free public program of

educatien and training. (Para. 13)

Likewise, in the event that a decision is made to deny or:

withdraw payment of tuition or tuition and maintenance, the

local school district in which the exceptional child resides

must provide "a program of special education and traini

ng
appropriate to the child's learning capacities into which th

child may be placed." (Para. 28)

o
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The Court ordered Defendants to cease and desist from

1
plaintiffs access to a free public education. Exceptions to
t

-he Compulsory School Attendance law, similar to those in the
3/

District of Columbia Code, can not be invoked by Defendants,
contrary to the parents' wishes, so as to postpone, terminate,
or in any way %o deny these children's egqual right to an educa-
tion. The Court (as stated at paragraph 20) found such
exceptions to mean:

»+ . - only that a parent may be excused

from liability under the compulsory

attendance provisions of the Scheoel Ceode

when, with the approval of the local school

board and the Secretary of Education and

a finding by an approved clinie or publie

school psychologi st or psv:halggiial
examiner, the par

the child from att néaﬂze {Emphaslg
in original)

Excep ) [= lsory attendance.

The provisions of this action requiring
regular attendance shall not apply to any
child who: . . .

(Z) Has been examined by an appr

roved mental
a Publié

and excused, in accordance with regulatlgﬁs
prescribed by the State Board of Education.

Mentally or physically unfit excused from
attendance - Specialized ins ;u:t;pﬁ.‘f

The Board of Tducation éf the District o
Columbia may issue a certificate excusing from
attendance at school a chllé wha; upon
examination ordered by such board, is found
to be unable mentally or phys;:ally to
profit from attendance at school: Provided,
hcwever, That if au:h Examlnaklan ShEWS thut

strustlgﬁ aﬂagteé t@ h;s héeds, he Sha;l )
attend upon such instruction. (Emphasis supplied)

ERIC
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The Order alsoc specified that the agual :ighé te an

education applies to any program of rre—~school education.

Under the terms of the Consent Agreement, wherecver the public
education or welfare authorities provide a pre-school program
of educaticn and training to children below the age of six,
thié shall also provide a program of education =nd training
a;pféjriaté to the learning capacities of all retarded children
of the =zame ag;._?f {Para. 22)
C.

The Court regquired Defendants to cease and desist from

denying access to education and training to those retarded

4 / In the District of Columbia, egqual protection safeguards
have clearly been found applicable to programs of kindergarten
and. pre-school education. Hobson v. Hansen, 269 F.Supp. 401,
496  (pD. D.C. 1967). —

1€2
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authorities whenever the needs of the retarded child are not
being adequately served in any program administered by the
5/ ’

Department of Public Welfare. [Para. 40(b)]

D.
In the Pennsylvania decision, rules and regulations not

in conformity to the Order of the Court were to be superseded or
al

sue an Opinion
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of Education was éfde:ed,té issue rggulati@ﬁs
id construction and supersede the existing

tion=s. Thus, where a statute refers to the exclusion of |
beginners from the schools, the Attorney General must construe,

and the Board must issue regulations construing such a statut
a

mean only that a school district may refuse to accept inte or

retain a retarded child in the lowest grade

o]
My
I
=
m
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1]
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=
o
"

primary school. (Paras. 10 and 11)

It was further ordered that no retarded child may be
excluded from regular classes, suspended, reassigned, or other-
wise subjected to a change of educational status without the

right toc notice and a due process hearing. Such rights to due

5 / See also Para. 50.
6 / See, £.g., Paras. 11 and 32, See also Paras. 27 and 40,

which provide for new regulations implementing Court- appravaa

policies.
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officer's decisions shall be based solely upen the evidence
presented. In any such proceedings, the school district shall
have the burden of proof. At such hearings, the parent or

guardian shall, among other procedural guar

F.
Finally, the Order provided for the. appointment of mas-
ters to implement the mandated relief and to assure its extensior
to all entitled class members. Two masters were appointed

any members of the plaintiff elass who may be aggrieved in the
9/

implementation of the Order. {(Para. 51) Jurisdiction was

etained by the Court until after it hears the final report of

8 / See Paras. 46, 47, 48, 49 and 50, which pertain to the
timetable for implementation of the Court's Orders.
9 / See Paras. 33 and 39, which provide for certain minimal
standards for the education provided to homebound and
institutionalized children.

O . ;
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I hereby certify that a copy of the foregoing
Supplement to Memorandum in Support of Verified Complaint was
mailed, postage prepaid, to Jeffrey L. Fornaciari, Esguire,

rney for Defendant Charles I. Cassell, Urban Law Institute,
9t te

o
Except -Charles I. Cassell, District Building, Washington, D.C.

20004, this 3rd day of November, 1971.

LM e

Stanley Herrr -
NLADA National Law Office
1601 Connecticut Avenue, N.W.
- Wasbhington, D.C. 20009

(2027 462-1602
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IN TIE UNITED

FOR THE DISTRICT

BOARD OF EDUCATIOH OF
THE DISTRICT OF VIZfELUI!iEIAf
et al,, '

T Mot e Yy st gt s T N g et

Defendan

STATES

STIPULATION

DISTRICT COQURT

OF COLUMEBIA

Civil

AND ORDER

censent

that:

&=

=zfaendantits

Duane Steven

needs by Januarv 3, 1972,

2 cfendants

January 3, 9572, a list showi

then known
program becausce of
rother denial of placement,
the child's

guardian, name,

the date of his suspension,

placement and,
to any specifig¢ child,
alleged casual characteristic
number of children

3.

By January 3.

o ide rs

t ntify remaining member

rt
0

h

rt

1]

_L

O

1

AruiToxt rovi

and stipulation of the parties,

shall provide

shali provide counsel for plaintiffs,

not téébé attending
susgéngian;
the name of the child'’
age,
ex;uisi@ni
without attributing

a breakdown

1972,

m and, also by that date,

it is

plaintiffs Peter

Michael it}

arnid

by

ng, - for every child of school age

a publicly-suprorted educational

expulsion, exclusion, or any

parent or

address and televhone numbar,

u

exclusion or denial of

a pariicular charactoristic

1i

such list, showing the

=s for

such non—-attendance and the

alleged characteristics.
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the nature and extent of such offoarts. Suah
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1 2, at a minimum, a systenm-wide survey of

-

c

ur
ol

s

1all

0]
sy
H“u

rts s 1

1}

0

elementary and sccondary schools, use of the mass written and
electronic media, and a survey of Distriect ~f Columb 23ia acencies

who may have knowledge pertaining to such remaining mzmbzrs o

the class. Ey February 1, 1272, Defendants shall provide

4. Pending further action by the Court herein, the
parties shall consider the selection and comnpensation of a

ng out of

-
i

LOons =3

\|_||‘
jul

master for éétermlnatian of special guestij

hildren in a

i

this action with regard to the placemcnt of

publiclyﬁsuppé:téd educational program suited Lo their ceds.

agreement of the parties with the amsroval of the Court, and a

further pre-—trial conference shall be held with Lhe Court at

4 P.M. on Friday, January 7, 1972, for considerations of such

Stipulated and agr
day of December, 1971.
ﬁ;’ . : et V

Stephen Shane Stark Jullan 1
Esunsel for Defendants Stanley

Patricia

e
s

. Wald
Paul Diimond '

237 _ , Counsel for Plaintiffs
Jeffrey Fornaciari
Counsel for Defendant

Charles I. Casscll

The foregeinn stipulation by the partins, havirsg lo-on

169




considoered by the Court, is horeby anoroved and thae parties

h Forms and conditiocnns

arae ONDERED and DIRDOTED oo

]
o
3
" J
=
-
<
o
Fﬂ’
5
®
k"‘
-

thareof.

—_— s — -

Josaph Waddy
United States District Judge

r12/20 /0390
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Euclusion - Shate Law

WOLF V. LEGISLATURE OF THE STATE OF UTAH
Civil No. 182646, filed 1-8-69
Third District Court, Salt Lake
-County, Utah

\‘“‘

PINION AND JUDGMENT

Attorneys for Plaintiffs:
Bruce G. Cochne

Don W. Klingle

Summerhays, Klingle & Cohne
1010 University Club Building
Salt Lake City Utah 84111
Telephone 364-7727

This matter came regularly on for hearing before the

above-entitled court on December 30, 1968; argument being

‘presented by Bruce G. Cohne and Don W. Elinglé of

and by Mel Dayley, Assistant Attorney General, representing

the Attorney General of the State of Utah and the defen-
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ﬁﬁeatizn; today, is probably the most important function
of state and local governments. It is a fundamental and
inalienable right and must be so if the rights guaranteed
to an individual uﬁaer Utah's Constitution and the United

States anstltutlan are to have any real meaning. Of what

value wouid be the right tg assemble, the right to speak tha
rlghf to participate in ocne's awn religion, if an individual
were to be denied an education. Education enables the

individual to exercise these rights guaranteed him by the

]
Hh

Constitution of the State of Utah and the Constitation

the United States of America.

171
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Utah has historically placed a premium value on education.

The Supreme Court of the State of Utah re-emphasized this when

it said in Logan City School Dist. v. Kowallis, 94 U=ah 342,

349 P.2d. 348, 353 (1923). -
"The history of educational development
in Utah, from the first gettlements to the
very latest enactments, shows a devation
to the ideal of intellectual devglgpment
and Qan;ﬁangly a grawlﬁg effgrt tc 1nsure

Eéu:at;:ﬁal appartun*tlés aﬁd pr1v1léges
as a fundamental and inalienable :1ght
free and copen to all alike

(Emphasis added.)

Our Supreme Court in 1938, when the Logan City case (supra)

free education. Today, 30 vears later; the right

and the need for education is no less fun damental and vital.

‘oday it is doubtful that any child may reasonably be expected
o

pportunity
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t
the law for the policy of placing these children under  the

system can be and prokably is usually interpreted as ééngting
their inferiority, unusualness, uselessness and incompetency.

f inferiority and not belonging affects the motivation
of a child te learn. Segregation, even though perhag; weall

intentioned, under the apparent sanction of law and state
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same as other children of the 5tate of Utah and therefore

are not to be treated like all other children of the State

of Utah which, to say the least, cannot have a beneficial

effect upen the parents of these plaintiff children.

The founding fathers of our state and the authors of the Utah

Constitution clearly were aware of the importance of provi-

ding a free education to all children of the State of Utah.
In Article X, Section 1, of the Utah Constitution it is
provided that:

"The Legislature shall provide f
establishment and maintenance of
system of public scheoels, which
open to all children of the state,
free from sectarian control. (Empha

of the Utah Consgtitution were

n

The Founding fathers - -and author
also aware that the education of children should be the primary
resprnsibility of an educatiocnal autherit y for they provided
in Article X, Section S, of the Utah Constitution.

"The general control and supervision of the

public school system shall be vested in a

State Board of Educati aﬁ,....“
The legislatures and the lég;slatars who fol]
enactment of the Utah Constitution repeatedly re-affirmed the

founding fathers' and authors' of the Utah Constitution belief
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in a free and eqgual education for

under the Department of Educatioen by enacting statutory laws that

e}

continually emphasized the public psolicy of the St
to be the providing of a free education o all children
£

the State of

Hl\
c
n
E
E\
1]
"
5
W
[
1]
]
(]
2
i
H
i
B

£
lators and the legislatures of the State of Utah since the
u

enactment of the

Utah Constitution is prcv1de§ by Utah Code
53-4-7 (Supp.l1967), wher31n it provides

Annotétedj Section

ERIC
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"lIn each school districet public schools
shall be free to all children between the
ages of six and eighteen years who are
residents of said distriect except that such
scheols shall alse be free to persons who
have not completed high school up toc and
including the age of twenty-one yvears."”

\'—I
-
o
H
0
3
]
£
Lf
o

It is thus abundantly clear that the plaintiff chi

be provided a free and egual education within the- gchool
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1. Under the Constitution and the laws of the
State of Utah the plaintiff children and the plaintiffs'
children are entitled to a free education within the framework

cof the public school system of the State of Utah.

2. The State Board of Education under the Constitu-
tion and the laws of the State of Utal 1as the prima:y:duty and
responsibility to see that the plaintiffs' children and the
pldintiff children receive a free education within the frame-

work of the public school system of the State of Utah.
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Judge D. Frank Wilkins
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WOLF V.

LEGISLATURE OF THE STATE OF UTAH

This matter came regularly on for hearing before the above-

entitled court, the Honorable D. Frank Wilkins presiding,

on the 30th day of December, 1968, the plaintiffs being re=

presented by and through their counsel of record,

Bruce G.

Cohne and Don W. Kl;ngle of the law firm of Summerhays,

Klingle & Cohne,

Attorney General of the State of

and the defendants being represented by the

Utah by and through Mel Dayley,

duly authorized and appointed Assistant Attorney General
1 1

of the State of Utah. Forma

" and after being fully advised in the premise

the plaintiffs' motion for summary judgment

fully advised in the premises, does enter
F

FINDINGS OF

Flaintiff parents, Mr. and Mrs. Willard

and Mr. and

Mrs. Fred r and plaintiff children, Richard

and Jcan Annette .y are residents of the State of
Utah. Plaintiff children, ages 18 and 12 respectively, are
mentally retarded. having I.Q.'s in a range defining them as

centers,

for which



1. The JYtah Constitution, Article X, Section 1, provides:

"The Legislature shall provide for the establishment
and maintenance of a uniform system of public schools,
which shall be open to all.children of the State, and
be free from sectarian control.” (Emphasis added.) )

There are no reported cases construi ing this provision with
regard to whether it requires the State to provide education

to retarded children. The Utah Supreme Coc.urt has, however,

rpreted this provision in a very broad manner. In Logan

Iu
\rﬂ‘
I
H

City School Dist. v. Kowallis, 94 Utah 342, 347, 77 p. 24 348,

350 (19332), the court stated:

"The reguirement that the schools must be open

o all children of the state is a prohibition

against any law or rule which would separate

or divide the children of the state into ¢lasses

or groups, and grant, allow, or provide one group

or class educatioconal privileges or advantages

denied another, No child of school age, resident

. within the state, can be lawfully denied admission

v to the schools of the state because &f race,; o¢nler,

location, religion, politics, or any other bar

or barrier which may be set up which would deny

to such ¢hild equality of educational opportunities

or facilities with all other children of .the state.

This is a direction to the Legislature to provide a

system of public scheools to which all children of

the state may be admitted.

;Thusi it would seem clear that the public schoels must be open

to all children, including the plaintiff children.

2. It is the publie policy of this state that the

financial burden of providing public education should be borne

ate and not by the parents or children

\M\

by the taxpayers of the

M
involved. Utah Code Annotated, Section 53-4-7 (Supp. 1967)
proviues

In eavh school district the public sehesls shall
be free to all children betwean the ages of six
and eighteen years who are residents of said dist
EEEEEt that such schools shall also be free to

ersons "who have not completed high school up o

and including the age of twenty-one years.

M’

gg

. 176
ERIC

Aruitoxt provided by Eic:



O

ERIC

Aruitoxt provided by Eic:

is thus abundantly clear that plaintiff children must

provided free public education within *+he school districts

of which they are residents.

The Utah Constitution, Articile X; Section 8, provides

L

The general control and supervision of the
public school system shall be vested in a
State Board of Education....

tate agency

0]

The State Board of Education, therefore, is the
which is solely responsible for providing the plaintiff

children with the public education to which they are entitled.

Dated this day of January, 1969,

Judge D. Frank Wilkins
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UTAH LAWS: 1969 LAWS, CH. 136

H. B. No. 105

(New language only —- 014 language that was bracketed has been
deleted and new language included without the underli..ing)

AN ACT AMENDING SECTIONS 53-18-1 AND 53-18-2, UTAH CODE
ANNOTATED 1953, AS AMENDED BY CHAPTER 83, LAWS OF
UTAH 195%, AND AMENTING SECTIONS 53-18-3 AND 53-168-4,
UTAH CODE ANNOTATEL 1953, RELATING TO SPECIAL EDUCATION
FOR THE HANDICAPPED: PROVIDING FOR A BROADENED PROGRAM BY
THE PUBLIC SHCOOLS, TRAINING REQUIREMENTS OF INSTRUC-
TIOHAL PERSONNEL FOR THE HANDICAFPED; AND REFEALING
AND REENACTING SECTIONS 53-18-5, 53-18-6, 52-18-7, AND
53-18-8, UTAH CODE ANNOQTATED 1953, AS ENACTED BY -
CHAPTER 96, LAWS OF UTAH 195%9; PROVIDING FOR THE
TRANSFER OF THE DAY CARE CENTERS FOR ~“THE HANDICAFFED
AS ESTABLISHED BY THE DIVISION OF WELFARE, THE
ESTABLISHMENT OF TRAINING CENTTRS FOR THE HANDICAPFED
BY LOCAIL SCHOOL DISTRICTS, THE TRANSFER OF REAL PROP-
ERTY, EQUIPMENT, AND SUPPLIES TO LOCAL DISTRICTS;
ESTABLISHING AN EVALUATION PROCESS REQUIRED FOR THE
EXEMPTION OF HANDICAPPED CHILDREN FROM SCHOOL PROGRAMS,
DIAGNOSTIC SERVICES BY THE STATE DIVISION OF HEALTH:;
AND ESTABLISHING LN ADVISORY CCOMMITTEE FOR THE
HANDICAPPED; AND REF. °  1liG SECTIONS 53-18-9 AND
53-18-10, UTAH CODE AnNOTATED 1953, AS ENACTED BY
CHAPTER 96, LAWS OF UTAH 1959; AND ESTABLISHING AN
EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Utah:

H. B. No. 105

Utah Code Annotated 1953,

Section 1. Section 53-182 .
s of Utah 195%, is amended

as amended by Chapter B3, La
to read as follows: ’ - B
53=-18-1. It shall be the duty of the clerk of the board
of education, school enumerators, arid attendance officers
in every school districet in this state, in accordance with
rules of procedures prescribed by the state superintendent
of public instruction, to secure information and report

to the state superintendent of publiec instruction, on or
before the fifteenth day of November of each vear, and
thereafter, as cases arise, every handicapped child with-
in said district of pre-school age, schocl age, and post-
school age; who, because of. apparent exceptional physical
or mental condition, is not being properly educated and
trained; and, as soon thereafter as possible, the child

. shall be examined by a person certified by the district
superintendent or the state poard of education as a
public school psychologist or psychological examiner,

and a report shall pe made to the state superintendent

173
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of- public instruction concerning said child's zpec
educational and training needs, These children an
persons presently being educated and trained in ex
day care centers for the handicapped are referred
handicapped children.

Section 2. Secticon 53-18-2, Utah Codse Annotated 1953, -
as amended by Chapter 83, Laws of Utah 19359, is amendad
Yo read as follows:

53-18-2. The state board.cf education shall provide
proper education and training for all handicapped
children in this state, except as provided in Section
53-18-6 as reenacted by this act.

The state board of education shall appoint a director
of special education of handicapped children for the
state of Utah. The state director of spevial education
shall submit plans to the state board of education for
establishing and maintaining supervision for the proper
education and training of all handicappe children :
reported to the director for such special education and
training; and except as herein otherwise provided, it
shall be the duty of the board of education of all school
districts, to provide and maintain from the funds of said
school district, or to provide jointly and maintain with
neighboring districts from the Funds of each of the
school districts so participating in proportionate amounts,
and appropriate preogram of special instructioen, facilities
and related services for all handicapped children. The
state board of education shall adopt standards and
egulations relating to the diagnosis and evaluation of
the handicapped children by competent professional personnel,
special instruction classes and services to be provided
and other appropriate guidelines which shall be followed
by the local school districts. If it is not pessible to
provide special education for handicapped children in the
public schools in the distriot, or in con3junction with
another school district, the beoard &f education of the
district shall, except as herein otherwise provided,
secure such education and training outside of the public
schools of the district or provide for teaching the
handicapped children in their homes in accordance with
rules and regulations prescribed by the state board of
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education. All personnel employed to teach such children
shall be either certified teachers or shall have met
existing gualifications as determined for aides and
instructional assistance, established by the state board

of education. Personnel gualified by the division of
welfare for instruction and training in day care centers ]
for the handicapped shall be given five years from the = .
effective date cf this act within which to qualify under
standards and regulations established by the state board

of education. -

The state director of special education shall be a
specially qualified and experienced director responsible
for coordinating all state programs for all handicapped
children of preschool or school ages to facilitate the
educational progress of such children. The director ghall
exercise general supervision of all programs for the
handicapped children of the various scheool districts af
the state and all public agencies and institutions con--
cerned with the training of handicapped children. The
director shall encourage and assist in organizing pro-—
‘grams for handicapped children which shall be under the
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immediate administration of district boards of education
or of existing state educaticnal institutions which have
been authorized for this purpose. The director of special
education shall work in cooperation with private agencies
concerned with the training of handicapped children.

Section 3. Section 53-18-3, UEah Code- Annotated 1353,
is amended to rea. as follows:
53-18-3. School districts maintaining special classes

in the public schools, or special public schools, or pro-=
viding special education for handicapped children as

herein specified, shall receive reimbursement from the
state board of education, so long as such classes, or such
special education is approved by the state board of
education as to location, constitution and size of classes,
conditions of admission and discharge of pupils, egquipment,
courses of study, methods of instruction and gualifications
of personnel, and in accordance with other regulations and
standards promulgated by the state board of education from
time to timse. The cost of such education and training of
handicapped children below age five and above age twaenty=
one shall be paid from fees and contributions of parents

or guardians or friends of the handicapped childre . served.
To further the purposes of this program schoeol districts
may receive contributions of money, property and services,
There is hereby appropriated from the unifoin. school fund
not to exceed BO distribution units for fiscal year 1970
and an additional growth facter of not more than 5% each
fiscal year thereafter for support of programs for the
education and training of handicapped children, gualifying
for service in day care ‘centers for the handicapped. These
programs will be administered by +he state board of
education.

Section 4. Section 53-18=4, Utah Cede Annotated 1953,
is amended to read as follows:
- 53-18-4. The state superintendent of public instruction
shall superintend the organization of such special programs
and schools, and such ther arrangements for special
education, and shall enforce the provisions of this act.

Section 5. Section 53-18-5, Utah Code Annotated 1953,
as enacted by Chapter 96, Laws of Utah 1959, is repealed
and reenacted to read as follows:

53-18-5. All property; equipment, and suppiles, iden=
zifiakble as having been purchased by public funds admin-
istered through the division of welfare and located in
exXisting day care centers for -the handicapped, shall become
the property of the school district in which the centers
a~= located upon the effective date of this act and the
i .al school board shall be responsible for all such
property, equipment ana’suppliesi

Section 6. Section SBELE 6, Utah Code Annotated 1953,
as enacted by Chapter 96, Laws of Utah 1959, is repealed and
reenacted to read as follows: 7
53~18-6. Handicapped children who hold valid certificates
of exemption which have been issued by the local district
superintendent shall be exempt from attending any school.
A certificate of exemption shall cease to be valid at the
end of the school year in which it is issued. Certificates
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of exemption must result from an evaluation process con-
ducted by an evaluation team established for that purposa
by the district board of education. A certificate of
exemption may be issued to a handicapped child only if
the evaluation team determines that he is unstable to the
extent he constitutes a potential hazard to the safety

of himself or to octhers. A majority of the merbers of
the evaluation team must not be employees of the scheol
district. The evaluation team sho.oll include at least three
persons and shall include a division of health evaluation
service representative, a qualified person designated by
the local district superintendent, and a third gqualified
person skilled in the area of the handicap of the child
being evaluaced. The certificate of exemption is

subject to review by a three man panel appointed for

that purpose by the state directer of special education
upen the filing of written protest by the parent er
guardias within thixty days after the exempticon
certificate is issued.

Section 7. Secticn 53-18-7, Utah Code Annotated 1953,
as ‘'enacted by Chapter 96, Laws of Utah 1959, is repeal
and reenacted te read as fellows:

53-1B-7. The state division of health shall provide
diagnostie and evaluation services such as typically are
not otherwise provided by local school districts, to
determine the most appropriate methods in assisting
handicapped children and in pPreparing them for adaquate
placement and adjustment.

Section 8. Section 53-18-8, Utah Code Annotated 1953,
as enacted by Chapter 96, Laws of Utah 1959, is repealed
and reenacted to read as follows:

53-18-=8. There is established an advisory committee
for the handicapped chilildren consisting of cne repre-=
sentative each from the state board of education,: the
state division of health, the state division of welfare,
a state institution of higher learning for teacher
training, a state senator, a state representative, and
three citizens who are members of a national or state
association interested in handicapped children; all
members to be appointed by the governor. The committee
shall study the needs of and recommend programs for
handicapped children to the state board of education,
the state division of health and the state division of welfare,

Section 9. Sections 53=18-9 and 53-18-10, Utah Coede
Annotated 1953, as enacted by Chapter 96, Laws of Utah

’ 1959, are repealed. i
- Eection 10. The effective date of this act shall be
July 1, 1969.
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The motion fer Tenpoarary Injunetien, coming on to  be heard upon
the order to show cause herein, at the tine and place speeified.

Upon presentation and consideration of the verified complaint of
the plaintiffs in support of the wmotion, and after hearing testimeny in
suppert of and in cpposition teo the motion, and after hearing John Scrinp,
£8q., attorney for the plaintiffs and Richard D, Cudahy, SBg9.,; puardian ad

litem f r plaintiff JOHI DOE and Peter Stupar, attorney for defendants, in

fo

opposition to the r:ution, and being advised in tha preniees,
1T I. ORD=ZRCD, that the BOARD OF SCHOOL DIRECTORSE of the City of

GETT, txecutive Director of the Department of

Special Tducation for Milwaukee Public Schools, and DOMINIC BERTUCCT,
Supervisor of Special Education, defendants herein, accept the plaintirfrs

trainable maenta
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retarded with all reasonable speed: such action to be aceonplished, in;ahy

vent, within fifteen (15) days of the entry of this order.

o)

Until further order of this Court,
Lated at Milwaulkee, VWisconsln, in Hilwauikkee County
this 13th day of April 1970,

Judge of the Circuit Court
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PO v, BDARD OF =CHCGL DIRTZCTORS
HILVAUIEE, wWISCOoLsIn

T QF Wiscoizin CIZCUIT COURT, CIVIL DIVIA IO @ HILWAUIIZD counTy

Plaintifr, is a 14 year old miner child reziding with

ils widowed wother in the State of Visconsin, City and County of lilwaukee,

2.

brings this action on his ovn behalf, and,

ey

The above plaintif
bursuant to Section 260.1 12, Viieconsin Statutes,; on behalf of all other
mentally retarded minors residing within the City of lMilwaulie. who have
sought enrellment in the Public Schools in the City of MHilwaulkee, wio

have not been enrolled in classes for the trainable mentally retarded in

such schools, but vho instead have been placed on a waiting list for such

¢lasses under the policies and practices of the BOARD OF SCHOOL DIRSCTONS

reons

of the City of Milwaulzee, school efficials and administrat@rs; sald p

)

nerous that

have a common interest in the questions hére;n;a;d Are 80 Very nu
it would be impractical %o bring them all bafa%e the Court,
Defendant, BOARD OF SCLOOL DIRECTORS, City of Milwaukee, whiech has its main
offices at 5225 Viest Viiet Stfast in the City and County of Hilwaulkee ,

ublic schools in the City of

o

Visconein, 1z the school board in charge of the

lilwaukee, pursuant to Chapter 119, Wisconsin Statutes, including classes for

mentally retarded children, pursuant to Section 115,80, Visconsin Statutes,
L.

DONALD BLODGETT, is Executive Director of the

te)

Defendant,

Departnent of Special Education for Milwaukee Fublie Secheals, with his

o]

ffice at 5225 Vest Vliet Street, Milwaukee, Wisconsin, and as such is

generally responsible for the operations of all programe for the mentally

hanﬁi;agped in the giiwaukéa Publie Schools,
. ..

Defendant, DOMINIC BERTUCCI, is the Supervisor of Special Education

frnms o qmamemads
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for Milwauk